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PREFACE

LexisNexis is pleased to offer to the health care community the 2021 edition
of California Knox-Keene Health Care Service Plan Act and Regulations.
This volume is a compilation of selected laws and regulations that affect the health
care profession. It is fully up to date with statutes enacted up to and covering
legislation through all 372 Chapters of the 2020 Regular Session of the California
Legislature, including all urgency legislation.

Included herein is a Table of Sections Affected which may be utilized
to facilitate research into recently enacted legislation affecting these Codes.
Through the use of state-of-the-art computer software, attorney editors have
updated the comprehensive descriptive word index with the enactments of the
2019-2020 legislature.

We are committed to providing legal professionals with the most
comprehensive, current and useful publications possible. If you have comments
and suggestions, please write to California Codes Editor, 555 Middle Creek
Parkway Colorado Springs, CO 80921; call us toll-free at 1-800-833-9844;
or E-mail us at llp.clp@lexisnexis.com. By providing us with your informed
comments, you will be assured of having available a working tool which increases
in value each year.

Visit the LexisNexis Internet home page at http://www.lexisnexis.com
for an online bookstore, technical support, customer service, and other company
information.

January 2021

f(ﬁ LexisNexis
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HEALTH AND SAFETY CODE

DIVISION 2

Licensing Provisions

CHAPTER 2.2
Health Care Service Plans

Article

1. General.

2. Administration.

3. Licensing and Fees.

3.1. Small Employer Group Access to Contracts for Health Care Services.
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7.5. Underwriting Practices.
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11.1. Consumer Operated and Oriented Plans.

11.5. Individual Access to Contracts for Health Care Services.

11.7. Child Access to Health Care Coverage (Inoperative; Operative date contingent).
11.8 . Individual Access to Health Care Coverage.

HISTORY: Added Stats 1975 ch 941 § 2, operative July 1, 1976.

ARTICLE 1

General

Section

1340. Citation of chapter.

1341. Department of Managed Health Care.

1341.1. Principal and branch offices.

1341.2. Personnel of Department of Managed Health Care.
1341.3. Adoption of seal.



§ 1340 KNOX-KEENE ACT 2

Section

1341.4. Managed Care Fund established.

1341.45. Managed Care Administrative Fines and Penalties Fund created; Transfer of monies.

1341.5. Public information.

1341.6. Opinions on questions of law.

1341.7. Conflict of interest.

1341.8. Powers of director.

1341.9. Succession to powers and responsibilities.

1341.10. Unexpended balance of funds.

1341.11. Transfer of employees.

1341.12. Possession of all property.

1341.13. Appointment of officers and employees.

1341.14. Preexisting regulations, orders, and proceedings.

1342. Legislative intent.

1342.1. [Section repealed 2007.]

1342.3. [Section repealed 2006.]

1342.4. Joint working group to ensure clarity for consumers in consistency and enforcement of
regulations.

1342.5. Consultation prior to adopting regulations.

1342.6. Effect of antitrust prohibitions on health care services.

1342.7. Authority of department to ensure providers of prescription drug coverage comply with
Knox-Keene Health Care Service Plan Act of 1975.

1342.71. Outpatient prescription drug coverage.

1342.72. Drug regimen; Multitablet regimen to be as effective as single [Repealed effective
January 1, 2023].

1342.73. Drug formulary [Repealed effective January 1, 2024].

1342.74. Preexposure and postexposure HIV prophylaxis.

1342.8. Audits or surveys.

1343. Application of chapter; Exemptions.

1343.1. Exception to application of chapter.

1343.3. Authority to conduct pilot programs [Repealed effective January 1, 2028].

1343.5. Burden of proof.

1344. Rules; Interpretive opinions; Good faith acts.

1345. Definitions.

1345.5. “Minimum essential coverage”.

HISTORY: Added Stats 1975 ch 941 § 2, operative July 1, 1976.

§ 1340. Citation of chapter

This chapter shall be known and may be cited as the Knox-Keene Health
Care Service Plan Act of 1975.

HISTORY:
Added Stats 1975 ch 941 § 2, operative July
1, 1976.

§ 1341. Department of Managed Health Care

(a) There is in state government, in the California Health and Human
Services Agency, a Department of Managed Health Care that has charge of the
execution of the laws of this state relating to health care service plans and the
health care service plan business including, but not limited to, those laws
directing the department to ensure that health care service plans provide
enrollees with access to quality health care services and protect and promote
the interests of enrollees.

(b) The chief officer of the Department of Managed Health Care is the
Director of the Department of Managed Health Care. The director shall be
appointed by the Governor and shall hold office at the pleasure of the Governor.
The director shall receive an annual salary as fixed in the Government Code.



3 GENERAL § 1341.3

Within 15 days from the time of the director’s appointment, the director shall
take and subscribe to the constitutional oath of office and file it in the office of
the Secretary of State.

(c) The director shall be responsible for the performance of all duties, the
exercise of all powers and jurisdiction, and the assumption and discharge of all
responsibilities vested by law in the department. The director has and may
exercise all powers necessary or convenient for the administration and
enforcement of, among other laws, the laws described in subdivision (a).

HISTORY: 19 (AB 2903); Stats 2011 ch 552 § 2 (AB 922),
Added Stats 1999 ch 525 § 22 (AB 78), opera-  effective January 1, 2012.
tive July 1, 2000. Amended Stats 2000 ch 857 §

§ 1341.1. Principal and branch offices

The director shall have his or her principal office in the City of Sacramento,
and may establish branch offices in the City and County of San Francisco, in
the City of Los Angeles, and in the City of San Diego. The director shall from
time to time obtain the necessary furniture, stationery, fuel, light, and other
proper conveniences for the transaction of the business of the Department of
Managed Health Care.

HISTORY: tive July 1, 2000. Amended Stats 2000 ch 857 §
Added Stats 1999 ch 525 § 23 (AB 78), opera- 20 (AB 2903).

§ 1341.2. Personnel of Department of Managed Health Care

In accordance with the laws governing the state civil service, the director
shall employ and, with the approval of the Department of Finance, fix the
compensation of such personnel as the director needs to discharge properly the
duties imposed upon the director by law, including, but not limited to, a chief
deputy, a public information officer, a chief enforcement counsel, and legal
counsel to act as the attorney for the director in actions or proceedings brought
by or against the director under or pursuant to any provision of any law under
the director’s jurisdiction, or in which the director joins or intervenes as to a
matter within the director’s jurisdiction, as a friend of the court or otherwise,
and stenographic reporters to take and transcribe the testimony in any formal
hearing or investigation before the director or before a person authorized by
the director. The personnel of the Department of Managed Health Care shall
perform such duties as the director assigns to them. Such employees as the
director designates by rule or order shall, within 15 days after their appoint-
ments, take and subscribe to the constitutional oath of office and file it in the
office of the Secretary of State.

HISTORY: tive July 1, 2000. Amended Stats 2000 ch 857 §
Added Stats 1999 ch 525 § 24 (AB 78), opera- 21 (AB 2903).

§ 1341.3. Adoption of seal

The director shall adopt a seal bearing the inscription: “Director, Depart-
ment of Managed Health Care, State of California.” The seal shall be affixed to
or imprinted on all orders and certificates issued by him or her and such other
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instruments as he or she directs. All courts shall take judicial notice of this
seal.

HISTORY: tive July 1, 2000. Amended Stats 2000 ch 857 §
Added Stats 1999 ch 525 § 25 (AB 78), opera- 22 (AB 2903).

§ 1341.4. Managed Care Fund established

(a) In order to effectively support the Department of Managed Health Care
in the administration of this law, there is hereby established in the State
Treasury, the Managed Care Fund. The administration of the Department of
Managed Health Care shall be supported from the Managed Care Fund.

(b) In any fiscal year, the Managed Care Fund shall maintain not more than
a prudent 5 percent reserve unless otherwise determined by the Department of
Finance.

HISTORY: effective July 7, 2000; Stats 2004 ch 228 § 3 (SB
Added Stats 1999 ch 525 § 26 (AB 78), July 1,  1103), effective August 16, 2004; Stats 2007 ch
2000. Amended Stats 2000 ch 93 § 7 (AB 2877), 577 § 6 (AB 1750), effective October 13, 2007.

§ 1341.45. Managed Care Administrative Fines and Penalties Fund
created; Transfer of monies

(a) There is hereby created in the State Treasury the Managed Care
Administrative Fines and Penalties Fund.

(b) The fines and administrative penalties collected pursuant to this chap-
ter, on and after September 30, 2008, shall be deposited into the Managed Care
Administrative Fines and Penalties Fund.

(c) The fines and administrative penalties deposited into the Managed Care
Administrative Fines and Penalties Fund shall be transferred by the depart-
ment, beginning September 1, 2009, and annually thereafter, as follows:

(1) The first one million dollars ($1,000,000) shall be transferred to the
Medically Underserved Account for Physicians within the Health Profes-
sions Education Fund and shall, upon appropriation by the Legislature, be
used for the purposes of the Steven M. Thompson Physician Corps Loan
Repayment Program, as specified in Article 5 (commencing with Section
128550) or Chapter 5 of Part 3 of Division 107 and, notwithstanding Section
128555, shall not be used to provide funding for the Physician Volunteer
Program.

(2) Any amount over the first one million dollars ($1,000,000), including
accrued interest, in the fund shall be transferred to the Health Care Services
Plan Fines and Penalties Fund created pursuant to Section 15893 of the
Welfare and Institutions Code and, notwithstanding Section 13340 of the
Government Code, shall be continuously appropriated for the purposes
specified in Section 15894 of the Welfare and Institutions Code.

(d) Notwithstanding subdivision (b) of Section 1356 and Section 1356.1, the
fines and administrative penalties authorized pursuant to this chapter shall
not be used to reduce the assessments imposed on health care service plans
pursuant to Section 1356.

(e) The amendments made to this section by the act adding this subdivision
shall become operative on July 1, 2014.



5 GENERAL § 1341.7

(f) The amendments made to this section by the act adding this subdivision
shall become operative on July 1, 2017.

HISTORY: 2014 ch 31 § 5 (SB 857), effective June 20, 2014;
Added Stats 2008 ch 607 § 1 (SB 1379), Stats 2017 ch 52 § 4 (SB 97), effective July 10,
effective September 30, 2008. Amended Stats 2017.

§ 1341.5. Public information

(a) The director, as a general rule, shall publish or make available for public
inspection any information filed with or obtained by the department, unless
the director finds that this availability or publication is contrary to law. No
provision of this chapter authorizes the director or any of the director’s
assistants, clerks, or deputies to disclose any information withheld from public
inspection except among themselves or when necessary or appropriate in a
proceeding or investigation under this chapter or to other federal or state
regulatory agencies. No provision of this chapter either creates or derogates
from any privilege that exists at common law or otherwise when documentary
or other evidence is sought under a subpoena directed to the director or any of
his or her assistants, clerks, or deputies.

(b) It is unlawful for the director or any of his or her assistants, clerks, or
deputies to use for personal benefit any information that is filed with or
obtained by the director and that is not then generally available to the public.

HISTORY:
Added Stats 1999 ch 525 § 27 (AB 78), op-
erative July 1, 2000.

§ 1341.6. Opinions on questions of law

(a) The Attorney General shall render to the director opinions upon all
questions of law, relating to the construction or interpretation of any law under
the director’s jurisdiction or arising in the administration thereof, that may be
submitted to the Attorney General by the director and upon the director’s
request shall act as the attorney for the director in actions and proceedings
brought by or against the director under or pursuant to any provision of any
law under the director’s jurisdiction.

(b) Sections 11041, 11042, and 11043 of the Government Code do not apply
to the Director of the Department of Managed Health Care.

HISTORY: tive July 1, 2000. Amended Stats 2000 ch 857 §
Added Stats 1999 ch 525 § 28 (AB 78), opera- 23 (AB 2903).

§ 1341.7. Conflict of interest

(a) Neither the director nor any of the director’s assistants, clerks, or
deputies shall be interested as a director, officer, shareholder, member other
than a member of an organization formed for religious purposes, partner,
agent, or employee of any person who, during the period of the official’s or
employee’s association with the Department of Managed Health Care, was
licensed or applied for a license as a health care service plan under this
chapter.

(b) Nothing contained in subdivision (a) shall prohibit the holdings or
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purchasing of any securities by the director, an assistant, clerk, or deputy in
accordance with rules which shall be adopted for the purpose of protecting the
public interest and avoiding conflicts of interest.

(¢c) Nothing in this section shall prohibit or preclude the director or any of
the director’s assistants, clerks, or deputies or any employee of the Department
of Managed Health Care from obtaining health care services as a subscriber or
an enrollee from a plan licensed under this chapter, subject to any rules that
may be adopted hereunder or pursuant to proper authority.

HISTORY: tive July 1, 2000. Amended Stats 2000 ch 857 §
Added Stats 1999 ch 525 § 29 (AB 78), opera- 24 (AB 2903).

§ 1341.8. Powers of director

The director shall have the powers of a head of a department pursuant to
Chapter 2 (commencing with Section 11150) of Part 1 of Division 3 of Title 2 of
the Government Code. The director may make the agreements that he or she
deems necessary or appropriate in exercising his or her powers.

HISTORY:
Added Stats 1999 ch 525 § 30 (AB 78), op-
erative July 1, 2000.

§ 1341.9. Succession to powers and responsibilities

The director and department succeed to, and are vested with, all duties,
powers, purposes, responsibilities, and jurisdiction of the Commissioner of
Corporations and the Department of Corporations as they relate to the
Department of Corporations’ Health Plan Program, health care service plans,
and the health care service plan business, including those powers and duties
specified in this chapter. Nothing in this section abrogates, limits, diminishes,
or otherwise restricts the duties, powers, purposes, responsibilities, and
jurisdictions of the Commissioner of Corporations and the Department of
Corporations under the Investment Program, the Financial Services Program,
and the other laws in which jurisdiction is vested in the Commissioner of
Corporations and the Department of Corporations.

HISTORY:
Added Stats 1999 ch 525 § 31 (AB 78), op-
erative July 1, 2000.

§ 1341.10. Unexpended balance of funds

The department may use the unexpended balance of funds available for use
in connection with the performance of the functions of the Department of
Corporations to which the department succeeds pursuant to Section 1341.9.

HISTORY:
Added Stats 1999 ch 525 § 32 (AB 78), op-
erative July 1, 2000.

§ 1341.11. Transfer of employees

All officers and employees of the Department of Corporations who, on the
operative date of this section, are performing any duty, power, purpose,
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responsibility, or jurisdiction to which the department succeeds, who are
serving in the state civil service, other than as temporary employees, and
engaged in the performance of a function vested by the department by Section
1341.9, shall be transferred to the department. The status, positions, and
rights of those persons shall not be affected by the transfer and shall be
retained by those persons as officers and employees of the department,
pursuant to the State Civil Service Act (Part 2 (commencing with Section
18500) of Division 5 of Title 2 of the Government Code), except as to positions
exempted from civil service.

HISTORY:
Added Stats 1999 ch 525 § 33 (AB 78), op-
erative July 1, 2000.

§ 1341.12. Possession of all property

The department shall have possession and control of all records, papers,
offices, equipment, supplies, moneys, funds, appropriations, licenses, permits,
agreements, contracts, claims, judgments, land, and other property, real or
personal, connected with the administration of, or held for the benefit or use of,
the Department of Corporations for the performance of the functions trans-
ferred to the department by Section 1341.9.

HISTORY:
Added Stats 1999 ch 525 § 34 (AB 78), op-
erative July 1, 2000.

§ 1341.13. Appointment of officers and employees

All officers or employees of the department employed after the operative date
of this section shall be appointed by the director.

HISTORY:
Added Stats 1999 ch 525 § 35 (AB 78), op-
erative July 1, 2000.

§ 1341.14. Preexisting regulations, orders, and proceedings

(a) Any regulation, order, or other action, adopted, prescribed, taken, or
performed by the Department of Corporations or by an officer of the Depart-
ment of Corporations in the administration of a program or the performance of
a duty, responsibility, or authorization transferred to the department by
Section 1341.9 shall remain in effect and shall be deemed to be a regulation,
order, or action of the department.

(b) No suit, action, or other proceeding lawfully commenced by or against
the Department of Corporations or any other officer of the state, in relation to
the administration of any program or the discharge of any duty, responsibility,
or authorization transferred to the department by Section 1341.9 shall abate
by reason of the transfer of the program, duty, responsibility, or authorization.

HISTORY:
Added Stats 1999 ch 525 § 36 (AB 78), op-
erative July 1, 2000.
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It is the intent and purpose of the Legislature to promote the delivery and
the quality of health and medical care to the people of the State of California
who enroll in, or subscribe for the services rendered by, a health care service
plan or specialized health care service plan by accomplishing all of the

following:

(a) Ensuring the continued role of the professional as the determiner of
the patient’s health needs which fosters the traditional relationship of trust
and confidence between the patient and the professional.

(b) Ensuring that subscribers and enrollees are educated and informed of
the benefits and services available in order to enable a rational consumer

choice in the marketplace.

(c) Prosecuting malefactors who make fraudulent solicitations or who use
deceptive methods, misrepresentations, or practices which are inimical to
the general purpose of enabling a rational choice for the consumer public.

(d) Helping to ensure the best possible health care for the public at the
lowest possible cost by transferring the financial risk of health care from

patients to providers.

(e) Promoting effective representation of the interests of subscribers and

enrollees.

(f) Ensuring the financial stability thereof by means of proper regulatory

procedures.

(g) Ensuring that subscribers and enrollees receive available and acces-
sible health and medical services rendered in a manner providing continuity

of care.

(h) Ensuring that subscribers and enrollees have their grievances expe-
ditiously and thoroughly reviewed by the department.

HISTORY:
Added Stats 1975 ch 941 § 2, operative July
1, 1976. Amended Stats 1980 ch 1031 § 1; Stats

§ 1342.1. [Section repealed 2007.]

HISTORY:

Added Stats 1996 ch 815 § 1 (AB 2343).
Amended Stats 2001 ch 745 § 125 (SB 1191),
effective October 12, 2001. Repealed Stats 2007

§ 1342.3. [Section repealed 2006.]

HISTORY:

Added Stats 1999 ch 525 § 38 (AB 78), opera-
tive July 1, 2000. Amended Stats 2000 ch 857 §
25 (AB 2903). Repealed Stats 2005 ch 77 § 24

1984 ch 540 § 1; Stats 1999 ch 525 § 37 (AB 78),
operative July 1, 2000; Stats 2002 ch 797 § 2
(AB 2179).

ch 577 § 7 (AB 1750), effective October 13, 2007.
The repealed section related to legislative find-
ings about health care service plans and con-
vening a task force.

(SB 64), effective January 1, 2006. The repealed
section related to study of consolidation ben-
efits.

§ 1342.4. Joint working group to ensure clarity for consumers in
consistency and enforcement of regulations

(a) The Department of Managed Health Care and the Department of
Insurance shall maintain a joint senior level working group to ensure clarity
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for health care consumers about who enforces their patient rights and
consistency in the regulations of these departments.

(b) The joint working group shall undertake a review and examination of the
Health and Safety Code, the Insurance Code, and the Welfare and Institutions
Code as they apply to the Department of Managed Health Care and the
Department of Insurance to ensure consistency in consumer protection.

(c) The joint working group shall review and examine all of the following
processes in each department:

(1) Grievance and consumer complaint processes, including, but not
limited to, outreach, standard complaints, including coverage and medical
necessity complaints, independent medical review, and information devel-
oped for consumer use.

(2) The processes used to ensure enforcement of the law, including, but not
limited to, the medical survey and audit process in the Health and Safety
Code and market conduct exams in the Insurance Code.

(3) The processes for regulating the timely payment of claims.

(d) The joint working group shall report its findings to the Insurance
Commissioner and the Director of the Department of Managed Health Care for
review and approval. The commissioner and the director shall submit the
approved final report under signature to the Legislature by January 1 of every
year for five years.

HISTORY:
Added Stats 2002 ch 793 § 1 (SB 1913).

§ 1342.5. Consultation prior to adopting regulations

The director shall consult with the Insurance Commissioner prior to adopt-
ing any regulations applicable to health care service plans subject to this
chapter and other entities governed by the Insurance Code for the specific
purpose of ensuring, to the extent practical, that there is consistency of
regulations applicable to these plans and entities by the Insurance Commis-
sioner and the Director of the Department of Managed Health Care.

HISTORY: 2000; Stats 2000 ch 857 § 26 (AB 2903); Stats
Added Stats 1984 ch 1006 § 1. Amended Stats 2007 ch 577 § 8 (AB 1750), effective October 13,
1999 ch 525 § 39 (AB 78), operative July 1, 2007.

§ 1342.6. Effect of antitrust prohibitions on health care services

It is the intent of the Legislature to ensure that the citizens of this state
receive high-quality health care coverage in the most efficient and cost-
effective manner possible. In furtherance of this intent, the Legislature finds
and declares that it is in the public interest to promote various types of
contracts between public or private payers of health care coverage, and
institutional or professional providers of health care services. This intent has
been demonstrated by the recent enactment of Chapters 328, 329, and 1594 of
the Statutes of 1982, authorizing various types of contracts to be entered into
between public or private payers of health care coverage, and institutional or
professional providers of health care services. The Legislature further finds
and declares that individual providers, whether institutional or professional,
and individual purchasers, have not proven to be efficient-sized bargaining
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units for these contracts, and that the formation of groups and combinations of
institutional and professional providers and combinations of purchasing
groups for the purpose of creating efficient-sized contracting units represents
a meaningful addition to the health care marketplace. The Legislature further
finds and declares that negotiations between purchasers or payers of health
services, and health care service plans governed by the provisions of this
chapter, or through a person or entity acting for, or on behalf of, a purchaser or
payer of health services, or a health care service plan, are in furtherance of the
public’s interest in obtaining quality health care services in the most efficient
and cost-effective manner possible. It is the intent of the Legislature, therefore,
that the formation of groups and combinations of providers and purchasing
groups for the purpose of creating efficient-sized contracting units be recog-
nized as the creation of a new product within the health care marketplace, and
be subject, therefore, only to those antitrust prohibitions applicable to the
conduct of other presumptively legitimate enterprises.

This section does not change existing antitrust law as it relates to any
agreement or arrangement to exclude from any of the above-described groups
or combinations, any person who is lawfully qualified to perform the services
to be performed by the members of the group or combination, where the ground
for the exclusion is failure to possess the same license or certification as is
possessed by the members of the group or combination.

HISTORY:
Added Stats 1985 ch 1592 § 2.

§ 1342.7. Authority of department to ensure providers of prescription
drug coverage comply with Knox-Keene Health Care Service Plan Act
of 1975

(a) The Legislature finds that in enacting Sections 1367.215, 1367.25,
1367.45, 1367.51, and 1374.72, it did not intend to limit the department’s
authority to regulate the provision of medically necessary prescription drug
benefits by a health care service plan to the extent that the plan provides
coverage for those benefits.

(b)(1) Nothing in this chapter shall preclude a plan from filing relevant

information with the department pursuant to Section 1352 to seek the

approval of a copayment, deductible, limitation, or exclusion to a plan’s

prescription drug benefits. If the department approves an exclusion to a

plan’s prescription drug benefits, the exclusion shall not be subject to review

through the independent medical review process pursuant to Section

1374.30 on the grounds of medical necessity. The department shall retain its

role in assessing whether issues are related to coverage or medical necessity

pursuant to paragraph (2) of subdivision (d) of Section 1374.30.

(2) A plan seeking approval of a copayment or deductible may file an
amendment pursuant to Section 1352.1. A plan seeking approval of a
limitation or exclusion shall file a material modification pursuant to subdi-
vision (b) of Section 1352.

(¢) Nothing in this chapter shall prohibit a plan from charging a subscriber
or enrollee a copayment or deductible for a prescription drug benefit or from
setting forth by contract, a limitation or an exclusion from, coverage of
prescription drug benefits, if the copayment, deductible, limitation, or exclu-
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sion is reported to, and found unobjectionable by, the director and disclosed to
the subscriber or enrollee pursuant to the provisions of Section 1363.

(d) The department in developing standards for the approval of a copay-
ment, deductible, limitation, or exclusion to a plan’s prescription drug benefits,
shall consider alternative benefit designs, including, but not limited to, the
following:

(1) Different out-of-pocket costs for consumers, including copayments and
deductibles.

(2) Different limitations, including caps on benefits.

(3) Use of exclusions from coverage of prescription drugs to treat various
conditions, including the effect of the exclusions on the plan’s ability to
provide basic health care services, the amount of subscriber or enrollee
premiums, and the amount of out-of-pocket costs for an enrollee.

(4) Different packages negotiated between purchasers and plans.

(5) Different tiered pharmacy benefits, including the use of generic
prescription drugs.

(6) Current and past practices.

(e) The department shall develop a regulation outlining the standards to be
used in reviewing a plan’s request for approval of its proposed copayment,
deductible, limitation, or exclusion on its prescription drug benefits.

(f) Nothing in subdivision (b) or (¢) shall permit a plan to limit prescription
drug benefits provided in a manner that is inconsistent with Sections
1367.215, 1367.25, 1367.45, 1367.51, and 1374.72.

(g) Nothing in this section shall be construed to require or authorize a plan
that contracts with the State Department of Health Services to provide
services to Medi-Cal beneficiaries or with the Managed Risk Medical Insur-
ance Board to provide services to enrollees of the Healthy Families Program to
provide coverage for prescription drugs that are not required pursuant to those
programs or contracts, or to limit or exclude any prescription drugs that are
required by those programs or contracts.

(h) Nothing in this section shall be construed as prohibiting or otherwise
affecting a plan contract that does not cover outpatient prescription drugs
except for coverage for limited classes of prescription drugs because they are
integral to treatments covered as basic health care services, including, but not
limited to, immunosuppressives, in order to allow for transplants of bodily
organs.

(i) The department shall periodically review its regulations developed
pursuant to this section.

() This section shall become operative on January 2, 2003, and shall only
apply to contracts issued, amended, or renewed on or after that date.

HISTORY: tive January 2, 2003. Amended Stats 2012 ch
Added Stats 2002 ch 791 § 1 (SB 842), opera- 728 § 81 (SB 71), effective January 1, 2013.

§ 1342.71. Outpatient prescription drug coverage

(a) The Legislature hereby finds and declares all of the following:

(1) The federal Patient Protection and Affordable Care Act, its implement-
ing regulations and guidance, and related state law prohibit discrimination
based on a person’s expected length of life, present or predicted disability,
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degree of medical dependency, quality of life, or other health conditions,

including benefit designs that have the effect of discouraging the enrollment

of individuals with significant health needs.

(2) The Legislature intends to build on the existing state and federal law
to ensure that health coverage benefit designs do not have an unreasonable
discriminatory impact on chronically ill individuals, and to ensure afford-
ability of outpatient prescription drugs.

(3) Assignment of all or most prescription medications that treat a specific
medical condition to the highest cost tiers of a formulary may effectively
discourage enrollment by chronically ill individuals, and may result in lower
adherence to a prescription drug treatment regimen.

(b) A nongrandfathered health care service plan contract that is offered,
amended, or renewed on or after January 1, 2017, shall comply with this
section. The cost-sharing limits established by this section apply only to
outpatient prescription drugs covered by the contract that constitute essential
health benefits, as defined in Section 1367.005.

(c) Ahealth care service plan contract that provides coverage for outpatient
prescription drugs shall cover medically necessary prescription drugs, includ-
ing nonformulary drugs determined to be medically necessary consistent with
this chapter.

(d)(1) Consistent with federal law and guidance, the formulary or formular-

ies for outpatient prescription drugs maintained by the health care service

plan shall not discourage the enrollment of individuals with health condi-

tions and shall not reduce the generosity of the benefit for enrollees with a

particular condition in a manner that is not based on a clinical indication or

reasonable medical management practices. Section 1342.7 and any regula-
tions adopted pursuant to that section shall be interpreted in a manner that
is consistent with this section.

(2) For combination antiretroviral drug treatments that are medically
necessary for the treatment of AIDS/HIV, a health care service plan contract
shall cover a single-tablet drug regimen that is as effective as a multitablet
regimen unless, consistent with clinical guidelines and peer-reviewed scien-
tific and medical literature, the multitablet regimen is clinically equally or
more effective and more likely to result in adherence to a drug regimen.
(e) A health care service plan contract shall ensure that the placement of

prescription drugs on formulary tiers is based on clinically indicated, reason-
able medical management practices.

(f)(1) This section shall not be construed to require a health care service plan

to impose cost sharing.

(2) This section shall not be construed to require cost sharing for prescrip-
tion drugs that state or federal law otherwise requires to be provided
without cost sharing.

(3) A plan’s prescription drug benefit shall provide that if the pharmacy’s
retail price for a prescription drug is less than the applicable copayment or
coinsurance amount, the enrollee shall not be required to pay more than the
retail price. The payment rendered shall constitute the applicable cost
sharing and shall apply to the deductible, if any, and also to the maximum
out-of-pocket limit in the same manner as if the enrollee had purchased the
prescription medication by paying the cost-sharing amount.
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(g) In the provision of outpatient prescription drug coverage, a health care
service plan may utilize formulary, prior authorization, step therapy, or other
reasonable medical management practices consistent with this chapter.

(h) This section does not apply to a health care service plan contract with the
State Department of Health Care Services.

HISTORY: effective January 1, 2017, repealed January 1,
Added Stats 2015 ch 619 § 1 (AB 339), effec-  2020; Stats 2018 ch 787 § 1 (SB 1021), effective

tive January 1, 2016, repealed January 1, 2020.  January 1, 2019.

Amended Stats 2016 ch 86 § 175 (SB 1171),

§ 1342.72. Drug regimen; Multitablet regimen to be as effective as
single [Repealed effective January 1, 2023]

(a) For combination antiretroviral drug treatments that are medically
necessary for the prevention of AIDS/HIV, a health care service plan shall not
have utilization management policies or procedures, including a standard of
care, which rely on a multitablet drug regimen instead of a single-tablet drug
regimen unless, consistent with clinical guidelines and peer-reviewed scientific
and medical literature, the multitablet regimen is clinically equally or more
effective and equally or more likely to result in adherence to a drug regimen.

(b) This section does not apply to a health care service plan contract with the
State Department of Health Care Services.

(c) This section shall remain in effect only until January 1, 2023, and as of
that date is repealed, unless a later enacted statute that is enacted before
January 1, 2023, deletes or extends that date.

HISTORY: effective January 1, 2019, repealed January 1,
Added Stats 2018 ch 787 § 3 (SB 1021), 2023.

§ 1342.73. Drug formulary [Repealed effective January 1, 2024]

(a)(1) With respect to an individual or group health care service plan
contract subject to Section 1367.006, the copayment, coinsurance, or any
other form of cost sharing for a covered outpatient prescription drug for an
individual prescription for a supply of up to 30 days shall not exceed two
hundred fifty dollars ($250), except as provided in paragraphs (2) and (3).

(2) With respect to products with actuarial value at, or equivalent to, the
bronze level, cost sharing for a covered outpatient prescription drug for an
individual prescription for a supply of up to 30 days shall not exceed five
hundred dollars ($500), except as provided in paragraph (3).

(3) For a health care service plan contract that is a “high deductible health
plan” under the definition set forth in Section 223(c)(2) of Title 26 of the
United States Code, paragraphs (1) and (2) of this subdivision shall apply
only once an enrollee’s deductible has been satisfied for the year.

(4) For a nongrandfathered individual or small group health care service
plan contract, the annual deductible for outpatient drugs, if any, shall not
exceed twice the amount specified in paragraph (1) or (2), respectively.

(5) For purposes of paragraphs (1) and (2), “any other form of cost sharing”
shall not include a deductible.

(b)(1) If a health care service plan contract for a nongrandfathered indi-
vidual or small group product maintains a drug formulary grouped into tiers
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that includes a fourth tier, a health care service plan contract shall use the
following definitions for each tier of the drug formulary:

(A) Tier one shall consist of most generic drugs and low-cost preferred
brand name drugs.

(B) Tier two shall consist of nonpreferred generic drugs, preferred
brand name drugs, and any other drugs recommended by the health care
service plan’s pharmacy and therapeutics committee based on safety,
efficacy, and cost.

(C) Tier three shall consist of nonpreferred brand name drugs or drugs
that are recommended by the health care service plan’s pharmacy and
therapeutics committee based on safety, efficacy, and cost, or that gener-
ally have a preferred and often less costly therapeutic alternative at a
lower tier.

(D) Tier four shall consist of drugs that are biologics, drugs that the
Food and Drug Administration of the United States Department of Health
and Human Services or the manufacturer requires to be distributed
through a specialty pharmacy, drugs that require the enrollee to have
special training or clinical monitoring for self-administration, or drugs
that cost the health plan more than six hundred dollars ($600) net of
rebates for a one-month supply.

(2) In placing specific drugs on specific tiers, or choosing to place a drug on
the formulary, the health care service plan shall take into account the other
provisions of this section and this chapter.

(3) A health care service plan contract may maintain a drug formulary
with fewer than four tiers. A health care service plan contract shall not
maintain a drug formulary with more than four tiers.

(4) This section shall not be construed to limit a health care service plan
from placing any drug in a lower tier.

(c) This section does not apply to a health care service plan contract with the
State Department of Health Care Services.

(d) This section shall remain in effect only until January 1, 2024, and as of
that date is repealed, unless a later enacted statute that is enacted before
January 1, 2024, deletes or extends that date.

HISTORY: effective January 1, 2019, repealed January 1,
Added Stats 2018 ch 787 § 4 (SB 1021), 2024.

§ 1342.74. Preexposure and postexposure HIV prophylaxis

(a)(1) Notwithstanding Section 1342.71, a health care service plan shall not
subject antiretroviral drugs that are medically necessary for the prevention
of AIDS/HIV, including preexposure prophylaxis or postexposure prophy-
laxis, to prior authorization or step therapy, except as provided in paragraph
(2).

(2) If the United States Food and Drug Administration has approved one
or more therapeutic equivalents of a drug, device, or product for the
prevention of AIDS/HIV, this section does not require a health care service
plan to cover all of the therapeutically equivalent versions without prior
authorization or step therapy, if at least one therapeutically equivalent
version is covered without prior authorization or step therapy.
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(b) Notwithstanding any other law, a health care service plan shall not
prohibit, or permit a delegated pharmacy benefit manager to prohibit, a
pharmacy provider from dispensing preexposure prophylaxis or postexposure
prophylaxis.

(¢) A health care service plan shall not cover preexposure prophylaxis that
has been furnished by a pharmacist, as authorized in Section 4052.02 of the
Business and Professions Code, in excess of a 60-day supply to a single patient
once every two years, unless the pharmacist has been directed otherwise by a
prescriber.

(d) This section does not require a health care service plan to cover
preexposure prophylaxis or postexposure prophylaxis by a pharmacist at an
out-of-network pharmacy, unless the health care service plan has an out-of-
network pharmacy benefit.

HISTORY:
Added Stats 2019 ch 532 § 4 (SB 159), effec-
tive January 1, 2020.

§ 1342.8. Audits or surveys

The State Department of Health Services and the department shall coordi-
nate, to the extent feasible, audits or surveys of physician offices required by
this chapter and by the managed care program under the Medi-Cal Act
(Chapter 7 (commencing with Section 14000) of Part 3 of Division 9 of the
Welfare and Institutions Code) and for any physician office auditing required
by this chapter.

HISTORY:
Added Stats 1998 ch 647 § 2 (AB 162).

§ 1343. Application of chapter; Exemptions

(a) This chapter shall apply to health care service plans and specialized
health care service plan contracts as defined in subdivisions (f) and (o) of
Section 1345.

(b) The director may by the adoption of rules or the issuance of orders
deemed necessary and appropriate, either unconditionally or upon specified
terms and conditions or for specified periods, exempt from this chapter any
class of persons or plan contracts if the director finds the action to be in the
public interest and not detrimental to the protection of subscribers, enrollees,
or persons regulated under this chapter, and that the regulation of the persons
or plan contracts is not essential to the purposes of this chapter.

(¢) The director, upon request of the Director of Health Care Services, shall
exempt from this chapter any county-operated pilot program contracting with
the State Department of Health Care Services pursuant to Article 7 (commenc-
ing with Section 14490) of Chapter 8 of Part 3 of Division 9 of the Welfare and
Institutions Code. The director may exempt noncounty-operated pilot pro-
grams upon request of the Director of Health Care Services. Those exemptions
may be subject to conditions the Director of Health Care Services deems
appropriate.

(d) Upon the request of the Director of Health Care Services, the director
may exempt from this chapter any mental health plan contractor or any
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capitated rate contract under Chapter 8.9 (commencing with Section 14700) of
Part 3 of Division 9 of the Welfare and Institutions Code. Those exemptions
may be subject to conditions the Director of Health Care Services deems
appropriate.

(e) This chapter shall not apply to:

(1) A person organized and operating pursuant to a certificate issued by
the Insurance Commissioner unless the entity is directly providing the
health care service through those entity-owned or contracting health facili-
ties and providers, in which case this chapter shall apply to the insurer’s
plan and to the insurer.

(2) A plan directly operated by a bona fide public or private institution of
higher learning which directly provides health care services only to its
students, faculty, staff, administration, and their respective dependents.

(3) A person who does all of the following:

(A) Promises to provide care for life or for more than one year in return
for a transfer of consideration from, or on behalf of, a person 60 years of
age or older.

(B) Has obtained a written license pursuant to Chapter 2 (commencing
with Section 1250) or Chapter 3.2 (commencing with Section 1569).

(C) Has obtained a certificate of authority from the State Department of
Social Services.

(4) The Major Risk Medical Insurance Board when engaging in activities
under Chapter 8 (commencing with Section 10700) of Part 2 of Division 2 of
the Insurance Code, Part 6.3 (commencing with Section 12695) of Division 2
of the Insurance Code, and Part 6.5 (commencing with Section 12700) of
Division 2 of the Insurance Code.

(5) The California Small Group Reinsurance Fund.

HISTORY: (AB 757), effective September 20, 1994; Stats
Added Stats 1990 ch 1043 § 2 (SB 785), 1999 ch 525 § 40 (AB 78), operative July 1,
operative April 1, 1993. Amended Stats 1992 ch  2000; Stats 2000 ch 857 § 27 (AB 2903); Stats
722 § 3 (SB 485), effective September 14, 1992, 2007 ch 577 § 9 (AB 1750), effective October 13,
operative April 1, 1993, ch 1128 § 4 (AB 1672), 2007; Stats 2012 ch 34 § 13 (SB 1009), effective
operative April 1, 1993; Stats 1994 ch 633 § 1  June 27, 2012, operative July 1, 2012.

§ 1343.1. Exception to application of chapter

This chapter shall not apply to any program developed under the authority
of Chapter 8.75 (commencing with Section 14591) of Part 3 of Division 9 of the
Welfare and Institutions Code.

HISTORY: Amended Stats 2011 ch 367 § 2 (AB 574),
Added Stats 1992 ch 1024 § 2 (SB 1708). effective January 1, 2012.

§ 1343.3. Authority to conduct pilot programs [Repealed effective
January 1, 2028]

(a) The director, no later than May 1, 2021, may authorize one pilot program
in northern California, and one pilot program in southern California, whereby
providers approved by the department may undertake risk-bearing arrange-
ments with a voluntary employees’ beneficiary association, as defined in
Section 501(c)(9) of Title 26 of the United States Code or in Section 1349.2,
notwithstanding paragraph (3) of subdivision (a) of Section 1349.2, with
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enrollment of greater than 100,000 lives, or a trust fund that is a welfare plan,
as defined in Section 1002(1) of Title 29 of the United States Code, and a
multiemployer plan, as defined in Section 1002(37) of Title 29 of the United
States Code, with enrollment of greater than 25,000 lives, for independent
periods of time beginning no earlier than January 1, 2022, to December 31,
2025, inclusive, if all of the following criteria are met:

(1) The purpose of the pilot program is to demonstrate the control of costs
for health care services and the improvement of health outcomes and quality
of service when compared against a sole fee-for-service provider reimburse-
ment model.

(2) The voluntary employees’ beneficiary association or trust fund has
entered into a contract with one or more health care providers under which
each provider agrees to accept risk-based or global risk payment from the
voluntary employees’ beneficiary association or trust fund.

(3) Each risk-bearing provider is registered as a risk-bearing organization
pursuant to Section 1375.4 and applicable department regulations if the
provider accepts professional capitation and is delegated the responsibility
for the processing and payment of claims.

(4) Each global risk-bearing provider holds or will obtain in conjunction
with the pilot program application a limited or restricted license pursuant to
Section 1349 or 1351, or Section 1300.49 of Title 28 of the California Code of
Regulations.

(5) Each risk-bearing provider continues to comply with applicable finan-
cial solvency standards and audit requirements under this chapter, includ-
ing, but not limited to, financial reporting on a quarterly basis, during the
term of the pilot program.

(6) The voluntary employees’ beneficiary association or trust fund shall be
responsible for providing all of the following:

(A) Basic health care services.

(B) Prescription drug benefits.

(C) Continuity of care.

(D) Standards for network adequacy and timely access to care, includ-
ing, but not limited to, access to specialty care.

(E) Language assistance programs.

(F) A process for filing and resolving consumer grievances and appeals,
including, but not limited to, independent medical review.

(G) Prohibitions against deceptive marketing.

(H) Member documents that include a description of the benefit cover-

age, any applicable copays, how to access services, and how to submit a

grievance.

(I) Mechanisms for resolving provider disputes, including an appeals
process.

(7) The contract between the voluntary employees’ beneficiary association
or trust fund and each health care provider shall include all of the following:

(A) Provisions dividing financial responsibility between the parties and
defining which party is financially responsible for services rendered,
including arrangements for member care should a global or risk-bearing
provider become insolvent.

(B) A delegation agreement.
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(C) Requirements regarding utilization review or utilization manage-
ment.

(D) Provisions stating the risk-based organization, limited licensee, or
restricted licensee, as applicable, has the organizational and administra-
tive capacity to provide services to covered employees, and that medical
decisions are rendered by qualified medical providers, unhindered by fiscal
and administrative management, including the disclosure of the percent-
age of risk assumed in relation to its total risk-based business.

(E) Requirements regarding the submission of claims by providers and
the timely processing of provider claims, including a guarantee that the
voluntary employees’ beneficiary association or trust fund will indemnify
any outstanding unpaid provider claim in the event of the insolvency of a
participating provider to the pilot program.

(F) Require the health care provider to comply with the voluntary
employees’ beneficiary association or trust fund’s requirements for all of
the following:

(i) Continuity of care.

(i) Language assistance.

(iii) Consumer grievances and appeals, including, but not limited to,
independent medical review.

(8) The term of each contract between the voluntary employees’ benefi-
ciary association or trust fund and a health care provider does not exceed the
period of the pilot program.

(9) To participate in the pilot program, each voluntary employees’ benefi-
ciary association or trust fund shall submit to the department an application
consistent with paragraph (2) of subdivision (h). The department may select
up to two qualified participants for the pilot program.

(10) Each health care provider that has entered into a contract with the
voluntary employees’ beneficiary association or trust fund is a party to the
pilot program application submitted to the department. The application
shall include a copy of each contract between the voluntary employees’
beneficiary association or trust fund and a participating health care pro-
vider.

(11)(A) The voluntary employees’ beneficiary association or trust fund and

each health care provider participating in the pilot program agree to

collect and report to the department, in each year of the pilot program, in

a manner and frequency determined by the department, information

regarding the comparative cost savings when compared to fee-for-service

payment, performance measurements for clinical patient outcomes, and
enrollee satisfaction. The department may require additional information
be reported. Any additional reporting requirements shall not be subject to
the Administrative Procedure Act (Chapter 3.5 (commencing with Section

11340) of Part 1 of Division 3 of Title 2 of the Government Code.)

(B) The department may authorize a public or private agency to receive
the information specified in this paragraph and monitor the pilot program
under the data standard currently used by the Integrated Healthcare
Association’s “Align. Measure. Perform.” (AMP) program and the Califor-
nia Regional Health Care Cost & Quality Atlas.

(b) This section does not exempt a health care provider that contracts with
a voluntary employees’ beneficiary association or trust fund as part of a pilot
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program authorized by subdivision (a) from the financial solvency require-
ments of Section 1375.4 and related department regulations, Section 1349 or
1351, or Section 1300.49 of Title 28 of the California Code of Regulations, as
applicable, or any other provision of this chapter required by the department
as part of the pilot program.

(c) Notwithstanding paragraph (3) of subdivision (a), this section does not
exempt a voluntary employees’ beneficiary association participating in a
program authorized by subdivision (a) of Section 1349.2 from the requirement
to reimburse providers on a fee-for-service basis.

(d) The participating voluntary employees’ beneficiary association or trust
fund shall each appoint an ombudsperson to monitor and respond to any
complaint lodged by a participating enrollee in their respective pilot programs.
If the enrollee is not satisfied with the result, the ombudsperson shall refer the
enrollee to the department’s grievance and appeal process as established
pursuant to Section 1368. Determinations made by the department pursuant
to the grievance and appeal process shall be binding upon the voluntary
employee’s beneficiary association or trust fund.

(e) The participating voluntary employees’ beneficiary association or trust
fund shall report on a quarterly basis to the department any complaint lodged
by a participating enrollee in their respective pilot programs, along with a
description of the response and resolution.

(f) The global and risk-bearing providers participating in a pilot program
authorized by subdivision (a) shall be approved by the department. The
department shall retain the right to disapprove any pilot program application
for any reason consistent with this chapter, including, but not limited to,
failure to demonstrate to the department’s satisfaction adequate enrollee
protection and compliance with all criteria and requirements in this section.

(g) The department, after the termination of both pilot programs, and before
January 1, 2027, shall submit a report to the Legislature regarding the costs
and clinical patient outcomes of the pilot programs compared to fee-for-service
payment models, including data on enrollee satisfaction, consumer and pro-
vider grievances, appeals, and independent medical reviews. The department
may authorize a public or private agency in subparagraph (B) of paragraph
(11) of subdivision (a) to prepare the report on behalf of the department. This
report shall be submitted in compliance with Section 9795 of the Government
Code.

(h) The pilot program participants shall reimburse the department for
reasonable regulatory costs of up to five hundred thousand dollars ($500,000)
for all of the following:

(1) Commissioning the report described in subdivision (g).

(2) Developing an application process for the pilot programs described in
this section.

(8) Monitoring compliance with this section.

(i) This section shall remain in effect only until January 1, 2028, and as of
that date is repealed.

HISTORY: effective January 1, 2021, repealed January 1,
Added Stats 2020 ch 266 § 1 (AB 1124), 2028.
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§ 1343.5. Burden of proof

In any proceeding under this chapter, the burden of proving an exemption or
an exception from a definition is upon the person claiming it.

HISTORY:
Added Stats 1978 ch 778 § 9.

§ 1344. Rules; Interpretive opinions; Good faith acts

(a) The director may from time to time adopt, amend, and rescind any rules,
forms, and orders that are necessary to carry out the provisions of this chapter,
including rules governing applications and reports, and defining any terms,
whether or not used in this chapter, insofar as the definitions are not
inconsistent with the provisions of this chapter. For the purpose of rules and
forms, the director may classify persons and matters within the director’s
jurisdiction, and may prescribe different requirements for different classes.
The director may waive any requirement of any rule or form in situations
where in the director’s discretion that requirement is not necessary in the
public interest or for the protection of the public, subscribers, enrollees, or
persons or plans subject to this chapter. The director may adopt rules
consistent with federal regulations and statutes to regulate health care
coverage supplementing Medicare.

(b) The director may, by regulation, modify the wording of any notice
required by this chapter for purposes of clarity, readability, and accuracy,
except that a modification shall not change the substantive meaning of the
notice.

(¢c) The director may honor requests from interested parties for interpretive
opinions.

(d) No provision of this chapter imposing any liability applies to any act
done or omitted in good faith in conformity with any rule, form, order, or
written interpretive opinion of the director, or any opinion of the Attorney
General, notwithstanding that the rule, form, order, or written interpretive
opinion may later be amended or rescinded or be determined by judicial or
other authority to be invalid for any reason.

HISTORY: 925), effective July 21, 1992; Stats 1999 ch 525
Added Stats 1975 ch 941 § 2, operative July  § 41 (AB 78), operative July 1, 2000; Stats 2009
1, 1976. Amended Stats 1992 ch 287 § 2 (SB  ch 298 § 3 (AB 1540), effective January 1, 2010.

§ 1345. Definitions

As used in this chapter:

(a) “Advertisement” means any written or printed communication or any
communication by means of recorded telephone messages or by radio,
television, or similar communications media, published in connection with
the offer or sale of plan contracts.

(b) “Basic health care services” means all of the following:

(1) Physician services, including consultation and referral.

(2) Hospital inpatient services and ambulatory care services.

(3) Diagnostic laboratory and diagnostic and therapeutic radiologic
services.
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(4) Home health services.

(5) Preventive health services.

(6) Emergency health care services, including ambulance and ambu-
lance transport services and out-of-area coverage. “Basic health care
services” includes ambulance and ambulance transport services provided
through the “911” emergency response system.

(7) Hospice care pursuant to Section 1368.2.

(c) “Enrollee” means a person who is enrolled in a plan and who is a
recipient of services from the plan.

(d) “Evidence of coverage” means any certificate, agreement, contract,
brochure, or letter of entitlement issued to a subscriber or enrollee setting
forth the coverage to which the subscriber or enrollee is entitled.

(e) “Group contract” means a contract which by its terms limits the
eligibility of subscribers and enrollees to a specified group.

(f) “Health care service plan” or “specialized health care service plan”
means either of the following:

(1) Any person who undertakes to arrange for the provision of health
care services to subscribers or enrollees, or to pay for or to reimburse any
part of the cost for those services, in return for a prepaid or periodic charge
paid by or on behalf of the subscribers or enrollees.

(2) Any person, whether located within or outside of this state, who
solicits or contracts with a subscriber or enrollee in this state to pay for or
reimburse any part of the cost of, or who undertakes to arrange or
arranges for, the provision of health care services that are to be provided
wholly or in part in a foreign country in return for a prepaid or periodic
charge paid by or on behalf of the subscriber or enrollee.

(g) “License” means, and “licensed” refers to, a license as a plan pursuant
to Section 1353.

(h) “Out-of-area coverage,” for purposes of paragraph (6) of subdivision
(b), means coverage while an enrollee is anywhere outside the service area of
the plan, and shall also include coverage for urgently needed services to
prevent serious deterioration of an enrollee’s health resulting from unfore-
seen illness or injury for which treatment cannot be delayed until the
enrollee returns to the plan’s service area.

(i) “Provider” means any professional person, organization, health facility,
or other person or institution licensed by the state to deliver or furnish
health care services.

() “Person” means any person, individual, firm, association, organization,
partnership, business trust, foundation, labor organization, corporation,
limited liability company, public agency, or political subdivision of the state.

(k) “Service area” means a geographical area designated by the plan
within which a plan shall provide health care services.

(l) “Solicitation” means any presentation or advertising conducted by, or
on behalf of, a plan, where information regarding the plan, or services
offered and charges therefor, is disseminated for the purpose of inducing
persons to subscribe to, or enroll in, the plan.

(m) “Solicitor” means any person who engages in the acts defined in
subdivision (/).

(n) “Solicitor firm” means any person, other than a plan, who through one
or more solicitors engages in the acts defined in subdivision (7).
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(o) “Specialized health care service plan contract” means a contract for
health care services in a single specialized area of health care, including
dental care, for subscribers or enrollees, or which pays for or which
reimburses any part of the cost for those services, in return for a prepaid or
periodic charge paid by or on behalf of the subscribers or enrollees.

(p) “Subscriber” means the person who is responsible for payment to a
plan or whose employment or other status, except for family dependency, is
the basis for eligibility for membership in the plan.

(q) Unless the context indicates otherwise, “plan” refers to health care
service plans and specialized health care service plans.

(r) “Plan contract” means a contract between a plan and its subscribers or
enrollees or a person contracting on their behalf pursuant to which health
care services, including basic health care services, are furnished; and unless
the context otherwise indicates it includes specialized health care service
plan contracts; and unless the context otherwise indicates it includes group
contracts.

(s) All references in this chapter to financial statements, assets, liabilities,
and other accounting items mean those financial statements and accounting
items prepared or determined in accordance with generally accepted ac-
counting principles, and fairly presenting the matters which they purport to
present, subject to any specific requirement imposed by this chapter or by
the director.

HISTORY: 1151); Stats 1998 ch 979 § 1 (AB 984), ch 1025

Added Stats 1990 ch 1043 § 4 (SB 785), §1(SB 658),ch 1026 § 2 (AB 1899); Stats 1999
operative April 1, 1993. Amended Stats 1994 ch  ch 525 § 42 (AB 78), ch 528 § 1 (AB 892); Stats
1010 § 154 (SB 2053); Stats 1995 ch 515§ 1 (SB 2002 ch 760 § 1 (AB 3048).

§ 1345.5. “Minimum essential coverage”

(a) “Minimum essential coverage” means any of the following:
(1) Coverage under any of the following government-sponsored programs:

(A) The Medicare program under Part A or Part C of Title XVIII of the
federal Social Security Act.

(B) Full scope coverage under the Medi-Cal program, including the
Medi-Cal Access Program and Medi-Cal for Pregnant Women, and other
full scope health coverage programs administered and determined to be
minimum essential coverage by the State Department of Health Care
Services.

(C) The Medicaid program under Title XIX of the federal Social Security
Act.

(D) The CHIP program under Title XXI of the federal Social Security
Act or under a qualified CHIP look-alike program, as defined in Section
2107(g) of the federal Social Security Act.

(E) Medical coverage under Chapter 55 of Title 10 of the United States
Code, including coverage under the TRICARE program.

(F) Ahealth care program under Chapter 17 or Chapter 18 of Title 38 of
the United States Code.

(G) Ahealth plan under Section 2504(e) of Title 22 of the United States
Code, relating to Peace Corps volunteers.

(H) The Nonappropriated Fund health benefits program of the Depart-
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ment of Defense, established under Section 349 of the National Defense

Authorization Act for Fiscal Year 1995.

(I) Refugee Medical Assistance, supported by the Administration for
Children and Families, which is authorized under Section 412(e)(7)(A) of
The Immigration and Nationality Act.

(J) A successor program to one of the above programs, as determined by
the department or, pursuant to subparagraph (B), by the State Depart-
ment of Health Care Services.

(2) The University of California Student Health Insurance Plan and the
University of California Voluntary Dependent Plan.

(3) Coverage under an eligible employer-sponsored plan, including grand-
fathered plans and policies. “Eligible employer-sponsored plan” means a
group health plan offered in connection with employment to an employee or
related individuals, including a governmental plan within the meaning of
Section 2791(d)(8) of the federal Public Health Service Act (42 U.S.C. Sec.
201 et seq.) or any other plan, group health care service plan contract, or
group health insurance policy offered in the small or large group market
within the state.

(4) Coverage under an individual health care service plan contract or
individual health insurance policy, including grandfathered contracts and
policies, or student health coverage that substantially meets all the require-
ments of Title I of the Affordable Care Act pertaining to nongrandfathered,
individual health insurance coverage.

(5) Any other health benefits coverage similar in form and substance to
the benefits described in this subdivision that is determined by the depart-
ment to constitute minimum essential coverage pursuant to this section.
(b) “Minimum essential coverage” does not include health coverage as

follows:

(1) Coverage of the following excepted benefits:

(A) Coverage only for accident or disability income insurance, or a
combination of the two.

(B) Coverage issued as a supplement to liability insurance.

(C) Liability insurance, including general liability insurance and auto-
mobile liability insurance.

(D) Workers’ compensation or similar insurance.

(E) Automobile medical payment insurance.

(F) Credit-only insurance.

(G) Coverage for onsite medical clinics.

(H) Other similar health coverage, under which benefits for medical
care are secondary or incidental to other health benefits.

(2) Coverage of the following excepted benefits, if offered separately:

(A) Limited scope dental or vision benefits, or benefits limited to any
other single specialized area of health care.

(B) Benefits for long-term care, nursing home care, home health care,
community-based care, or any combination thereof.

(C) Other similar, limited benefits.

(38) Coverage of the following excepted benefits if offered as independent,
noncoordinated benefits.

(A) Coverage only for a specified disease or illness.
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(B) Hospital indemnity or other fixed indemnity insurance.
(4) Coverage of the following excepted benefits if offered as a separate
contract for health care coverage:
(A) Medicare supplemental health insurance, as defined under Section
1395ss(g)(1) of Title 42 of the United States Code.
(B) Coverage supplemental to the coverage provided under Chapter 55
(commencing with Section 1071) of Title 10 of the United States Code.
(¢) Notwithstanding Chapter 3.5 (commencing with Section 11340) of Part 1
of Division 3 of Title 2 of the Government Code, the department, or the State
Department of Health Care Services, may implement, interpret, or make
specific this section by means of guidance or instructions, without taking
regulatory action.

HISTORY:
Added Stats 2019 ch 38 § 14 (SB 78), effective
June 27, 2019.

ARTICLE 2
Administration

Section

1346. Powers of administration.

1346.1. Database of health care service plans.

1346.2. Coordination with Insurance Commissioner to review specified Internet portal and
enhancements; Development and maintenance of electronic clearinghouse.

1346.4. Legislative findings; Publication of code provisions.

1346.5. Entity purporting to be exempt health care service plan.

1347. [Section repealed 2006.]

1347.1. [Section repealed 2005.]

1347.15. Establishment of Financial Solvency Standards Board; Members; Purpose, Meetings.

1347.5. Implementation of Medi-Cal program’s premium and cost-sharing payments by health
care service plan.

1348. Antifraud plan.

1348.5. Compliance with other law.

1348.6. Proscription on payment to health care practitioner to deny, limit, or delay services.

1348.8. Requirements for telephone medical advice services; Forwarding of data to Department of
Consumer Affairs.

1348.9. Adoption of regulations establishing Consumer Participation Program; Award of advocacy
and witness fees [Repealed effective January 1, 2024].

1348.95. Annual report to department.

1348.96. Submission of data for risk adjustment program.

HISTORY: Added Stats 1975 ch 941 § 2, operative July 1, 1976.

§ 1346. Powers of administration

(a) The director shall administer and enforce this chapter and shall have the
following powers:

(1) Recommend and propose the enactment of any legislation necessary to
protect and promote the interests of the public, subscribers, enrollees, and
providers of health care services in health care service plans in the State of
California.

(2) Provide information to federal and state legislative committees and
executive agencies concerning plans.

(3) Assist, advise, and cooperate with federal, state, and local agencies
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and officials to protect and promote the interests of plans, subscribers,
enrollees, and the public.

(4) Study, investigate, research, and analyze matters affecting the inter-
ests of plans, subscribers, enrollees, and the public.

(5) Hold public hearings, subpoena witnesses, take testimony, compel the
production of books, papers, documents, and other evidence, and call upon
other state agencies for information to implement the purposes, and enforce
this chapter.

(6) Conduct audits and examinations of the books and records of plans
and other persons subject to this chapter, and may prescribe by rule or order,
but is not limited to, the following:

(A) The form and contents of financial statements required under this
chapter.

(B) The circumstances under which consolidated statements shall be
filed.

(C) The circumstances under which financial statements shall be au-
dited by independent certified public accountants or public accountants.
(7) Conduct necessary onsite medical surveys of the health delivery

system of each plan.

(8) Propose, develop, conduct, and assist in educational programs for the
public, subscribers, enrollees, and licensees.

(9) Promote and establish standards of ethical conduct for the adminis-
tration of plans and undertake activities to encourage responsibility in the
promotion and sale of plan contracts and the enrollment of subscribers or
enrollees in the plans.

(10) Advise the Governor on all matters affecting the interests of plans,
subscribers, enrollees, and the public.

(11) Determine that investments of a plan’s assets necessary to meet the
requirements of Section 1376 are acceptable. For those purposes, reinvest-
ment in the plan and investment in any obligations set forth in Article 3
(commencing with Section 1170) of, and Article 4 (commencing with Section
1190) of, Chapter 2 of Part 2 of Division 1 of the Insurance Code shall be
considered acceptable. All other assets shall be invested in a prudent
manner.

(b) The powers enumerated in subdivision (a) shall not limit, diminish, or
otherwise restrict the other powers of the director specifically set forth in this
chapter and other laws.

HISTORY: 118); Stats 1999 ch 525 § 43 (AB 78), operative
Added Stats 1975 ch 941 § 2, operative July  July 1, 2000.
1, 1976. Amended Stats 1991 ch 898 § 1 (SB

§ 1346.1. Database of health care service plans

The department shall maintain a database indicating for each county, the
names of the health care service plans that operate in that particular county.

HISTORY:
Added Stats 2003 ch 80 § 1 (AB 362).
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§ 1346.2. Coordination with Insurance Commissioner to review speci-
fied Internet portal and enhancements; Development and mainte-
nance of electronic clearinghouse

The director shall, in coordination with the Insurance Commissioner, review
the Internet portal developed by the United States Secretary of Health and
Human Services under subdivision (a) of Section 1103 of the federal Patient
Protection and Affordable Care Act (Public Law 111-148) and paragraph (5) of
subdivision (c) of Section 1311 of that act, and any enhancements to that portal
expected to be implemented by the secretary on or before January 1, 2015. The
review shall examine whether the Internet portal provides sufficient informa-
tion regarding all health benefit products offered by health care service plans
and health insurers in the individual and small employer markets in Califor-
nia to facilitate fair and affirmative marketing of all individual and small
employer products, particularly outside the California Health Benefit Ex-
change created under Title 22 (commencing with Section 100500) of the
Government Code. If the director and the Insurance Commissioner jointly
determine that the Internet portal does not adequately achieve those purposes,
they shall jointly develop and maintain an electronic clearinghouse to achieve
those purposes. In performing this function, the director and the Insurance
Commissioner shall routinely monitor individual and small employer benefit
filings with, and complaints submitted by individuals and small employers to,
their respective departments, and shall use any other available means to
maintain the clearinghouse.

HISTORY:
Added Stats 2010 ch 659 § 3 (SB 900), effec-
tive January 1, 2011.

§ 1346.4. Legislative findings; Publication of code provisions

(a) The Legislature finds and declares all of the following:

(1) That millions of Californians are insured under health care service
plans regulated by the Knox-Keene Health Care Service Plan Act of 1975,
and that more Californians each year are insuring themselves under these
health plans.

(2) That greater awareness of the rights and protections afforded by the
Knox-Keene Health Care Service Plan Act of 1975 will further the act’s goal
of providing access to quality health care.

(3) That the public, Knox-Keene providers, and those seeking to form
health care service plans under the act will benefit from having the text of
the act available to them, affording a greater understanding of what the act
does and making it easier for providers to comply with its provisions.

(b) The director shall annually publish this chapter and make it available
for sale to the public.

HISTORY: Amended Stats 1999 ch 525 § 44 (AB 78),
Added Stats 1991 ch 102 § 1 (SB 361). operative July 1, 2000.

§ 1346.5. Entity purporting to be exempt health care service plan

If the director determines that an entity purporting to be a health care



27 ADMINISTRATION § 1347.15
service plan exempt from the provisions of Section 740 of the Insurance Code
is not a health care service plan, the director shall inform the Department of
Insurance of that finding. However, if the director determines that an entity is
a health care service plan, the director shall prepare and maintain for public
inspection a list of those persons or entities described in subdivision (a) of
Section 740 of the Insurance Code, which are not subject to the jurisdiction of
another agency of this or another state or the federal government and which
the director knows to be operating in the state. There shall be no liability of
any kind on the part of the state, the director, and employees of the
Department of Managed Health Care for the accuracy of the list or for any
comments made with respect to it. Additionally, any solicitor or solicitor firm
who advertises or solicits health care service plan coverage in this state
described in subdivision (a) of Section 740 of the Insurance Code, which is
provided by any person or entity described in subdivision (c) of that section,
and where such coverage does not meet all pertinent requirements specified in
the Insurance Code, and which is not provided or completely underwritten,
insured or otherwise fully covered by a health care service plan, shall advise
and disclose to any purchaser, prospective purchaser, covered person or entity,
all financial and operational information relative to the content and scope of
the plan and, specifically, as to the lack of plan coverage.

HISTORY: September 10, 1984; Stats 1999 ch 525 § 45 (AB

Added Stats 1983 ch 830 § 1, effective Sep-
tember 14, 1983. Amended Stats 1984 ch 582 §
1, effective July 19, 1984, ch 947 § 1, effective

§ 1347. [Section repealed 2006.]

HISTORY:

Added Stats 1975 ch 941 § 2, operative July
1, 1976. Amended Stats 1977 ch 1252 § 250,
operative July 1, 1978; Stats 1979 ch 1083 § 3;
Stats 1984 ch 947 § 2, effective September 10,
1984; Stats 1988 ch 848 § 1; Stats 1991 ch 722

§ 1347.1. [Section repealed 2005.]

HISTORY:
Added Stats 1999 ch 525 § 47 (AB 78), opera-
tive July 1, 2000. Repealed Stats 2005 ch 77 §

78), operative July 1, 2000; Stats 2000 ch 857 §
28 (AB 2903).

§ 1 (AB 1669); Stats 1999 ch 525 § 46 (AB 78),
operative July 1, 2000; Stats 2000 ch 857 § 29
(AB 2903); Repealed Stats 2005 ch 77 § 25 (SB
64), effective January 1, 2006. The repealed
section related to Advisory Committee on Man-
aged Health Care.

26 (SB 64), effective January 1, 2006. The
repealed section related to clinical advisory
panel.

§ 1347.15. Establishment of Financial Solvency Standards Board;
Members; Purpose, Meetings

(a) There is hereby established in the Department of Managed Health Care
the Financial Solvency Standards Board composed of eight members. The
members shall consist of the director, or the director’s designee, and seven
members appointed by the director. The seven members appointed by the
director may be, but are not necessarily limited to, individuals with training
and experience in the following subject areas or fields: medical and health care
economics; accountancy, with experience in integrated or affiliated health care
delivery systems; excess loss insurance underwriting in the medical, hospital,
and health plan business; actuarial studies in the area of health care delivery
systems; management and administration in integrated or affiliated health
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care delivery systems; investment banking; and information technology in
integrated or affiliated health care delivery systems. The members appointed
by the director shall be appointed for a term of three years, but may be
removed or reappointed by the director before the expiration of the term.

(b) The purpose of the board is to do all of the following:

(1) Advise the director on matters of financial solvency affecting the
delivery of health care services.

(2) Develop and recommend to the director financial solvency require-
ments and standards relating to plan operations, plan-affiliate operations
and transactions, plan-provider contractual relationships, and provider-
affiliate operations and transactions.

(3) Periodically monitor and report on the implementation and results of
the financial solvency requirements and standards.

(c) Financial solvency requirements and standards recommended to the
director by the board may, after a period of review and comment not to exceed
45 days, be noticed for adoption as regulations as proposed or modified under
the rulemaking provisions of the Administrative Procedure Act (Chapter 3.5
(commencing with Section 11340) of Part 1 of Division 3 of Title 2 of the
Government Code). During the director’s 45-day review and comment period,
the director, in consultation with the board, may postpone the adoption of the
requirements and standards pending further review and comment. Nothing in
this subdivision prohibits the director from adopting regulations, including
emergency regulations, under the rulemaking provisions of the Administrative
Procedure Act.

(d) The board shall meet at least quarterly and at the call of the chair. In
order to preserve the independence of the board, the director shall not serve as
chair. The members of the board may establish their own rules and procedures.
All members shall serve without compensation, but shall be reimbursed from
department funds for expenses actually and necessarily incurred in the
performance of their duties.

(e) For purposes of this section, “board” means the Financial Solvency
Standards Board.

HISTORY: Stats 2005 ch 77 § 27 (SB 64), effective January
Added Stats 1999 ch 529 § 1 (SB 260). 1, 2006; Stats 2007 ch 577 § 10 (AB 1750),
Amended Stats 2000 ch 1067 § 5 (SB 2094); effective October 13, 2007.

§ 1347.5. Implementation of Medi-Cal program’s premium and cost-
sharing payments by health care service plan

(a) Ahealth care service plan providing individual coverage in the Exchange
shall cooperate with requests from the Exchange to collaborate in the devel-
opment of, and participate in the implementation of, the Medi-Cal program’s
premium and cost-sharing payments under Sections 14102 and 14148.65 of the
Welfare and Institutions Code for eligible Exchange enrollees.

(b) Ahealth care service plan providing individual coverage in the Exchange
shall not charge, bill, ask, or require an enrollee receiving benefits under
Section 14102 or 14148.65 of the Welfare and Institutions Code to make any
premium or cost-sharing payments for any services that are subject to
premium or cost-sharing payments by the State Department of Health Care
Services under Section 14102 or 14148.65 of the Welfare and Institutions Code.
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(c) For purposes of this section, “Exchange” means the California Health
Benefit Exchange established pursuant to Title 22 (commencing with Section
100500) of the Government Code.

HISTORY: June 20, 2014. Amended Stats 2015 ch 303 §
Added Stats 2014 ch 31 § 6 (SB 857), effective 249 (AB 731), effective January 1, 2016.

§ 1348. Antifraud plan

(a) Every health care service plan licensed to do business in this state shall
establish an antifraud plan. The purpose of the antifraud plan shall be to
organize and implement an antifraud strategy to identify and reduce costs to
the plans, providers, subscribers, enrollees, and others caused by fraudulent
activities, and to protect consumers in the delivery of health care services
through the timely detection, investigation, and prosecution of suspected
fraud. The antifraud plan elements shall include, but not be limited to, all of
the following: the designation of, or a contract with, individuals with specific
investigative expertise in the management of fraud investigations; training of
plan personnel and contractors concerning the detection of health care fraud;
the plan’s procedure for managing incidents of suspected fraud; and the
internal procedure for referring suspected fraud to the appropriate govern-
ment agency.

(b) Every plan shall submit its antifraud plan to the department no later
than July 1, 1999. Any changes shall be filed with the department pursuant to
Section 1352. The submission shall describe the manner in which the plan is
complying with subdivision (a), and the name and telephone number of the
contact person to whom inquiries concerning the antifraud plan may be
directed.

(c) Every health care service plan that establishes an antifraud plan
pursuant to subdivision (a) shall provide to the director an annual written
report describing the plan’s efforts to deter, detect, and investigate fraud, and
to report cases of fraud to a law enforcement agency. For those cases that are
reported to law enforcement agencies by the plan, this report shall include the
number of cases prosecuted to the extent known by the plan. This report may
also include recommendations by the plan to improve efforts to combat health
care fraud.

(d) Nothing in this section shall be construed to limit the director’s authority
to implement this section in accordance with Section 1344.

(e) For purposes of this section, “fraud” includes, but is not limited to,
knowingly making or causing to be made any false or fraudulent claim for
payment of a health care benefit.

(f) Nothing in this section shall be construed to limit any civil, criminal, or
administrative liability under any other provision of law.

HISTORY: Amended Stats 1999 ch 525 § 48 (AB 78),
Added Stats 1998 ch 837 § 1 (SB 956). operative July 1, 2000.

§ 1348.5. Compliance with other law

A health care service plan shall comply with the provisions of Section 56.107
of the Civil Code to the extent required by that section. To the extent this
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chapter conflicts with Section 56.107 of the Civil Code, the provisions of
Section 56.107 of the Civil Code shall control.

HISTORY:
Added Stats 2013 ch 444 § 10 (SB 138),
effective January 1, 2014.

§ 1348.6. Proscription on payment to health care practitioner to deny,
limit, or delay services

(a) No contract between a health care service plan and a physician,
physician group, or other licensed health care practitioner shall contain any
incentive plan that includes specific payment made directly, in any type or
form, to a physician, physician group, or other licensed health care practitioner
as an inducement to deny, reduce, limit, or delay specific, medically necessary,
and appropriate services provided with respect to a specific enrollee or groups
of enrollees with similar medical conditions.

(b) Nothing in this section shall be construed to prohibit contracts that
contain incentive plans that involve general payments, such as capitation
payments, or shared-risk arrangements that are not tied to specific medical
decisions involving specific enrollees or groups of enrollees with similar
medical conditions. The payments rendered or to be rendered to physicians,
physician groups, or other licensed health care practitioners under these
arrangements shall be deemed confidential information in accordance with
subdivision (d) of Section 1351.

HISTORY:
Added Stats 1996 ch 1014 § 2 (AB 2649).

§ 1348.8. Requirements for telephone medical advice services; For-
warding of data to Department of Consumer Affairs

(a) A health care service plan that provides, operates, or contracts for
telephone medical advice services to its enrollees and subscribers shall do all
of the following:

(1) Ensure that the in-state or out-of-state telephone medical advice
service complies with the requirements of Chapter 15 (commencing with
Section 4999) of Division 2 of the Business and Professions Code.

(2) Ensure that the staff providing telephone medical advice services for
the in-state or out-of-state telephone medical advice service are licensed as
follows:

(A) For full service health care service plans, the staff hold a valid
California license as a registered nurse or a valid license in the state
within which they provide telephone medical advice services as a physi-
cian and surgeon or physician assistant, and are operating in compliance
with the laws governing their respective scopes of practice.

(B)(i) For specialized health care service plans providing, operating, or

contracting with a telephone medical advice service in California, the

staff shall be appropriately licensed, registered, or certified as a dentist
pursuant to Chapter 4 (commencing with Section 1600) of Division 2 of
the Business and Professions Code, as a dental hygienist pursuant to

Article 7 (commencing with Section 1740) of Chapter 4 of Division 2 of
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the Business and Professions Code, as a physician and surgeon pursu-
ant to Chapter 5 (commencing with Section 2000) of Division 2 of the
Business and Professions Code or the Osteopathic Initiative Act, as a
registered nurse pursuant to Chapter 6 (commencing with Section 2700)
of Division 2 of the Business and Professions Code, as a psychologist
pursuant to Chapter 6.6 (commencing with Section 2900) of Division 2 of
the Business and Professions Code, as an optometrist pursuant to
Chapter 7 (commencing with Section 3000) of Division 2 of the Business
and Professions Code, as a marriage and family therapist pursuant to
Chapter 13 (commencing with Section 4980) of Division 2 of the
Business and Professions Code, as a licensed clinical social worker
pursuant to Chapter 14 (commencing with Section 4991) of Division 2 of
the Business and Professions Code, as a professional clinical counselor
pursuant to Chapter 16 (commencing with Section 4999.10) of Division
2 of the Business and Professions Code, or as a chiropractor pursuant to
the Chiropractic Initiative Act, and operating in compliance with the
laws governing their respective scopes of practice.

(i1) For specialized health care service plans providing, operating, or
contracting with an out-of-state telephone medical advice service, the
staff shall be health care professionals, as identified in clause (i), who
are licensed, registered, or certified in the state within which they are
providing the telephone medical advice services and are operating in
compliance with the laws governing their respective scopes of practice.
All registered nurses providing telephone medical advice services to
both in-state and out-of-state business entities registered pursuant to
this chapter shall be licensed pursuant to Chapter 6 (commencing with
Section 2700) of Division 2 of the Business and Professions Code.

(3) Ensure that every full service health care service plan provides for a
physician and surgeon who is available on an on-call basis at all times the
service is advertised to be available to enrollees and subscribers.

(4) Ensure that staff members handling enrollee or subscriber calls, who
are not licensed, certified, or registered as required by paragraph (2), do not
provide telephone medical advice. Those staff members may ask questions
on behalf of a staff member who is licensed, certified, or registered as
required by paragraph (2), in order to help ascertain the condition of an
enrollee or subscriber so that the enrollee or subscriber can be referred to
licensed staff. However, under no circumstances shall those staff members
use the answers to those questions in an attempt to assess, evaluate, advise,
or make any decision regarding the condition of an enrollee or subscriber or
determine when an enrollee or subscriber needs to be seen by a licensed
medical professional.

(5) Ensure that no staff member uses a title or designation when speaking
to an enrollee or subscriber that may cause a reasonable person to believe
that the staff member is a licensed, certified, or registered professional
described in Section 4999.2 of the Business and Professions Code unless the
staff member is a licensed, certified, or registered professional.

(6) Ensure that the in-state or out-of-state telephone medical advice
service designates an agent for service of process in California and files this
designation with the director.
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(7) Require that the in-state or out-of-state telephone medical advice
service makes and maintains records for a period of five years after the
telephone medical advice services are provided, including, but not limited to,
oral or written transcripts of all medical advice conversations with the
health care service plan’s enrollees or subscribers in California and copies of
all complaints. If the records of telephone medical advice services are kept
out of state, the health care service plan shall, upon the request of the
director, provide the records to the director within 10 days of the request.

(8) Ensure that the telephone medical advice services are provided
consistent with good professional practice.

(b) The director shall forward to the Department of Consumer Affairs,
within 30 days of the end of each calendar quarter, data regarding complaints
filed with the department concerning telephone medical advice services.

(c) For purposes of this section, “telephone medical advice” means a tel-
ephonic communication between a patient and a health care professional in
which the health care professional’s primary function is to provide to the
patient a telephonic response to the patient’s questions regarding his or her or
a family member’s medical care or treatment. “Telephone medical advice”
includes assessment, evaluation, or advice provided to patients or their family
members.

HISTORY: effective January 1, 2008; Stats 2010 ch 328 §
Added Stats 1999 ch 535 § 2 (AB 285). 113 (SB 1330), effective January 1, 2011; Stats

Amended Stats 2002 ch 1013 § 83 (SB 2026); 2011 ch 381 § 28 (SB 146), effective January 1,

Stats 2003 ch 885 § 3 (SB 969); Stats 2008 ch 31  2012; Stats 2016 ch 799 § 42 (SB 1039), effec-

§ 51 (SB 853), effective January 1, 2009, opera-  tive January 1, 2017.

tive July 1, 2009 (ch 31 prevails), ch 179 § 137,

§ 1348.9. Adoption of regulations establishing Consumer Participa-
tion Program; Award of advocacy and witness fees [Repealed effective
January 1, 2024]

(a) On or before July 1, 2003, the director shall adopt regulations to
establish the Consumer Participation Program, which shall allow for the
director to award reasonable advocacy and witness fees to any person or
organization that demonstrates that the person or organization represents the
interests of consumers and has made a substantial contribution on behalf of
consumers to the adoption of any regulation or to an order or decision made by
the director if the order or decision has the potential to impact a significant
number of enrollees.

(b) The regulations adopted by the director shall include specifications for
eligibility of participation, rates of compensation, and procedures for seeking
compensation. The regulations shall require that the person or organization
demonstrate a record of advocacy on behalf of health care consumers in
administrative or legislative proceedings in order to determine whether the
person or organization represents the interests of consumers.

(c) This section shall apply to all proceedings of the department, but shall
not apply to resolution of individual grievances, complaints, or cases.

(d) Fees awarded pursuant to this section may not exceed three hundred
fifty thousand dollars ($350,000) each fiscal year.

(e) The fees awarded pursuant to this section shall be considered costs and
expenses pursuant to Section 1356 and shall be paid from the assessment
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made under that section. Notwithstanding the provisions of this subdivision,
the amount of the assessment shall not be increased to pay the fees awarded
under this section.

(f) The department shall report to the appropriate policy and fiscal commit-
tees of the Legislature before March 1, 2004, and annually thereafter, the
following information:

(1) The amount of reasonable advocacy and witness fees awarded each
fiscal year.

(2) The individuals or organization to whom advocacy and witness fees
were awarded pursuant to this section.

(8) The orders, decisions, and regulations pursuant to which the advocacy
and witness fees were awarded.

(g) This section shall remain in effect only until January 1, 2024, and as of
that date is repealed, unless a later enacted statute, that is enacted before
January 1, 2024, deletes or extends that date.

HISTORY: 2012. Stats 2011 ch 31 § 14 (AB 119), effective

Added Stats 2002 ch 792 § 2 (SB 1092). June 29, 2011, repealed January 1, 2018.
Amended Stats 2006 ch 69 § 20 (AB 1806), Amended Stats 2017 ch 52 § 5 (SB 97), effective
effective July 12, 2006, repealed January 1, July 10, 2017.

§ 1348.95. Annual report to department

(a) Commencing March 1, 2013, and at least annually thereafter, a health
care service plan, not including a health care service plan offering specialized
health care service plan contracts, shall provide to the department, in a form
and manner determined by the department in consultation with the Depart-
ment of Insurance, the number of enrollees, by product type, as of December 31
of the prior year, that receive health care coverage under a health care service
plan contract that covers individuals and small groups inside and outside of
the California Health Benefit Exchange, large groups, administrative services
only business lines, and any other business lines. Health care service plans
shall include the enrollment data in specific product types as determined by
the department, including, but not limited to, HMO, point-of-service, PPO,
grandfathered, and Medi-Cal managed care. Data reported pursuant to this
subdivision shall specify the covered persons that are being reported pursuant
to subdivision (b).

(b) Commencing March 1, 2020, and at least annually thereafter, a health
care service plan that provides coverage through a multiple employer welfare
arrangement (MEWA) that is not subject to Article 4.7 (commencing with
Section 742.20) of Chapter 1 of Part 2 of Division 1 of the Insurance Code shall
provide to the department, in a form and manner determined by the depart-
ment in consultation with the Department of Insurance, the name of each
MEWA and the number of covered persons in each MEWA as of December 31
of the prior year, divided by market segment and product type. Data reported
pursuant to this subdivision shall be identified and separately reported under
subdivision (a).

(¢c) The department shall publicly report the data provided by each health
care service plan pursuant to this section, including, but not limited to, posting
the data on the department’s internet website. The department shall consult
with the Department of Insurance to ensure that the data reported is
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comparable and consistent, does not duplicate existing reporting require-
ments, and utilizes existing reporting formats. The data for the previous
calendar year shall be made available no later than April 15 of each calendar
year.

HISTORY: ch 241 § 1 (SB 129), effective January 1, 2020;
Added Stats 2012 ch 852 § 1 (AB 1083), Stats 2020 ch 370 § 192 (SB 1371), effective
effective January 1, 2013. Amended Stats 2019  January 1, 2021.

§ 1348.96. Submission of data for risk adjustment program

Any data submitted by a health care service plan to the United States
Secretary of Health and Human Services, or his or her designee, for purposes
of the risk adjustment program described in Section 1343 of the federal Patient
Protection and Affordable Care Act (42 U.S.C. Sec. 18063) shall be concurrently
submitted to the department in the same format. The department shall use the
information to monitor federal implementation of risk adjustment in the state
and to ensure that health care service plans are in compliance with federal
requirements related to risk adjustment.

HISTORY:
Added Stats 2013-2014 1st Ex Sess ch 2 § 1
(SBX1 2), effective September 30, 2013.

ARTICLE 3
Licensing and Fees

Section

1349. License requirement.

1349.1. Exemptions.

1349.2. Exemption of certain plans.

1349.3. [Section repealed 2002.]

1350. License requirement for sponsor of prescription drug plan.

1350.1. [Section repealed 1984.]

1351. Applications for licensure.

1351.1. Authorization for disclosure.

1351.2. Mexican prepaid health plans; Application for licensure in California; Requirements;
Fees; Actions to be taken when plan ceases to operate legally in Mexico.

1351.3. Effect of noncompliance.

1352. Amendment for change in information.

1352.1. Filings and findings prior to specified acts.

1353. Applicants to satisfy provisions of chapter.

1354. Denials of applications or disapprovals.

1355. Duration of license.

1356. Fees and reimbursements.

1356.1. Excess charges or assessments.

1356.2. Imposition of additional assessment.

HISTORY: Added Stats 1975 ch 941 § 2, operative July 1, 1976.

§ 1349. License requirement

It is unlawful for any person to engage in business as a plan in this state or
to receive advance or periodic consideration in connection with a plan from or
on behalf of persons in this state unless such person has first secured from the
director a license, then in effect, as a plan or unless such person is exempted
by the provisions of Section 1343 or a rule adopted thereunder. A person
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licensed pursuant to this chapter need not be licensed pursuant to the
Insurance Code to operate a health care service plan or specialized health care
service plan unless the plan is operated by an insurer, in which case the
insurer shall also be licensed by the Insurance Commissioner.

HISTORY: 1, 1976. Amended Stats 1999 ch 525 § 49 (AB
Added Stats 1975 ch 941 § 2, operative July  78), operative July 1, 2000.

§ 1349.1. Exemptions

A health care service plan which satisfies both of the following criteria is
exempt from Section 1349:
(a) Provides only emergency ambulance services or advanced life support
services, as defined by Section 1797.52, or both.
(b) Is operated by the State of California, any city, county, city and county,
public district, or public authority.

HISTORY:
Added Stats 1986 ch 502 § 1.

§ 1349.2. Exemption of certain plans

(a) A health care service plan, including a self-insured reimbursement plan
that pays for or reimburses any part of the cost of health care services,
operated by any city, county, city and county, public entity, political subdivi-
sion, or public joint labor management trust that satisfies all of the following
criteria is exempt from this chapter:

(1) Provides services or reimbursement only to employees, retirees, and
the dependents of those employees and retirees, of any participating city,
county, city and county, public entity, or political subdivision, but not to the
general public.

(2) Provides funding for the program.

(3) Provides that providers are reimbursed solely on a fee-for-service
basis, so that providers are not at risk in contracting arrangements.

(4) Complies with Section 1378 and, to the extent that a plan contracts
directly with providers for health care services, complies with Section 1379.

(5) Does not reduce or change current benefits except in accordance with
collective bargaining agreements, or as otherwise authorized by the govern-
ing body in the case of unrepresented employees, and provides, pays for, or
reimburses at least part of the cost of all basic health care services as defined
in subdivision (b) of Section 1345. Plans covering only a single specialized
health care service, including dental, vision, or mental health services, shall
not be required to cover all basic health care services.

(6) Refrains from any conduct that constitutes fraud or dishonest dealing
or unfair competition, as defined by Section 17200 of the Business and
Professions Code, and notifies enrollees of their right to file complaints with
the director regarding any violation of this exemption.

(7) Maintains a fiscally sound operation and makes adequate provision
against the risk of insolvency so that enrollees are not at risk, individually
or collectively, as evidenced by audited financial statements submitted to the
director as of the end of the plan’s fiscal year, within 180 days after the close
of that fiscal year. The financial statements shall be accompanied by a
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report, certificate, or opinion of an independent certified public accountant.
The financial statements shall be prepared in accordance with generally
accepted accounting principles. The audit shall be conducted in accordance
with generally accepted auditing standards. However, audits of public
entities or political subdivisions shall be conducted in accordance with
governmental auditing standards. Upon request, the governing body of the
plan shall provide copies thereof, without charge, to any enrollee or recog-
nized and participating employee organization.

(8) Submits with the annual financial statements required under para-
graph (7), a declaration, which shall conform to Section 2015.5 of the Code of
Civil Procedure, executed by a plan official authorized by the governing body
of the plan, that the plan complies with this subdivision.

(b) The director’s responsibilities under this section shall be limited to
enforcing compliance with this section. Nothing in this section shall impair or
impede the director’s enforcement authority or the remedies available under
this chapter, including, but not limited to, the termination of the plan’s
exemption under this section.

(c) A public joint labor management trust is a trust maintained by one or
more participating cities, counties, cities and counties, public entities, or
political subdivisions that appoint management representatives, and one or
more recognized and participating employee organizations representing the
employees of one or more of the cities, counties, cities and counties, public
entities, or political subdivisions that appoint labor representatives, in which
the management representatives and the labor representatives have equal
voting power in the operation of the trust.

(d) A public joint labor management trust shall not be deemed to provide
services or reimbursement to the general public if, in addition to providing
services or reimbursement to the persons described in paragraph (1) of
subdivision (a), it provides services or reimbursement only to employees,
retirees, and dependents of those employees and retirees, of the recognized and
participating employee organizations or of the trust.

(e) Nothing in this section shall be construed to prohibit a recognized and
participating employee organization from filing a complaint with the director
regarding a violation of this section.

HISTORY:

Added Stats 1989 ch 1152 § 1, operative until
December 31, 1992. Amended Stats 1990 ch 216
§ 51 (SB 2510), operative until December 30,
1992; Stats 1992 ch 458 § 1 (SB 1664), effective

§ 1349.3. [Section repealed 2002.]

HISTORY:

Added Stats 1999 ch 529 § 2 (SB 260). Re-
pealed, operative January 1, 2002, by its own
terms. The repealed section related to ban on

August 7, 1992, operative until January 1,
1994, Stats 1993 ch 760 § 1 (SB 902), operative
until January 1, 1996; Stats 1995 ch 756 § 1
(AB 1272), ch 757 § 1 (SB 957); Stats 1999 ch
525 § 50 (AB 78), operative July 1, 2000.

issuance of licenses with waivers and limited
licenses relating to services to enrollees of an-
other plan.

§ 1350. License requirement for sponsor of prescription drug plan

(a) Consistent with federal law, a sponsor of a prescription drug plan
authorized by the federal Medicare Prescription Drug, Improvement, and
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Modernization Act of 2003 (P.L. 108-173) shall hold a valid license as a health
care service plan issued by the department or as a life and disability insurer by
the Department of Insurance.

(b) An entity that is licensed as a health care service plan and that operates
a prescription drug plan shall be subject to the provisions of this chapter,
unless preempted by federal law.

HISTORY:
Added Stats 2005 ch 230 § 1 (AB 1359),
effective September 6, 2005.

§ 1350.1. [Section repealed 1984.]

HISTORY: 3. The repealed section related to application of
Added Stats 1977 ch 818 § 4, effective Sep- chapter to transitionally licensed plans.
tember 16, 1977. Repealed Stats 1984 ch 844 §

§ 1351. Applications for licensure

Each application for licensure as a health care service plan or specialized
health care service plan under this chapter shall be verified by an authorized
representative of the applicant, and shall be in a form prescribed by the
department. This application shall be accompanied by the fee prescribed by
subdivision (a) of Section 1356 and shall set forth or be accompanied by each
and all of the following:

(a) The basic organizational documents of the applicant; such as, the
articles of incorporation, articles of association, partnership agreement,
trust agreement, or other applicable documents and all amendments
thereto.

(b) A copy of the bylaws, rules and regulations, or similar documents
regulating the conduct of the internal affairs of the applicant.

(c) Alist of the names, addresses, and official positions of the persons who
are to be responsible for the conduct of the affairs of the applicant, which
shall include among others, all members of the board of directors, board of
trustees, executive committee, or other governing board or committee, the
principal officers, each shareholder with over 5-percent interest in the case
of a corporation, and all partners or members in the case of a partnership or
association, and each person who has loaned funds to the applicant for the
operation of its business.

(d) A copy of any contract made, or to be made, between the applicant and
any provider of health care services, or persons listed in subdivision (c), or
any other person or organization agreeing to perform an administrative
function or service for the plan. The director by rule may identify contracts
excluded from this requirement and make provision for the submission of
form contracts. The payment rendered or to be rendered to such provider of
health care services shall be deemed confidential information that shall not
be divulged by the director, except that such payment may be disclosed and
become a public record in any legislative, administrative, or judicial pro-
ceeding or inquiry. The plan shall also submit the name and address of each
physician employed by or contracting with the plan, together with his or her
license number.

(e) A statement describing the plan, its method of providing for health
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care services and its physical facilities. If applicable, this statement shall
include the health care delivery capabilities of the plan including the
number of full-time and part-time primary physicians, the number of
full-time and part-time and specialties of all nonprimary physicians; the
numbers and types of licensed or state-certified health care support staff, the
number of hospital beds contracted for, and the arrangements and the
methods by which health care services will be provided. For purposes of this
subdivision, primary physicians include general and family practitioners,
internists, pediatricians, obstetricians, and gynecologists.

(f) A copy of the forms of evidence of coverage and of the disclosure forms
or material which are to be issued to subscribers or enrollees of the plan.

(g) A copy of the form of the individual contract which is to be issued to
individual subscribers and the form of group contract which is to be issued
to any employers, unions, trustees, or other organizations.

(h) Financial statements accompanied by a report, certificate, or opinion
of an independent certified public accountant. However, financial statements
from public entities or political subdivisions of the state need not include a
report, certificate, or opinion by an independent certified public accountant
if the financial statement complies with such requirements as may be
established by regulation of the director.

(1) A description of the proposed method of marketing the plan and a copy
of any contract made with any person to solicit on behalf of the plan or a copy
of the form of agreement used and a list of the contracting parties.

() A power of attorney duly executed by any applicant, not domiciled in
this state, appointing the director the true and lawful attorney in fact of such
applicant in this state for the purposes of service of all lawful process in any
legal action or proceeding against the plan on a cause of action arising in this
state.

(k) A statement describing the service area or areas to be served, includ-
ing the service location for each provider rendering professional services on
behalf of the plan and the location of any other plan facilities where required
by the director.

(I) A description of enrollee-subscriber grievance procedures to be utilized
as required by this chapter, and a copy of the form specified by subdivision
(c) of Section 1368.

(m) A description of the procedures and programs for internal review of
the quality of health care pursuant to the requirements set forth in this
chapter.

(n) A description of the mechanism by which enrollees and subscribers
will be afforded an opportunity to express their views on matters relating to
the policy and operation of the plan.

(o) Evidence of adequate insurance coverage or self-insurance to respond
to claims for damages arising out of the furnishing of health care services.

(p) Evidence of adequate insurance coverage or self-insurance to protect
against losses of facilities where required by the director.

(q) If required by the director by rule pursuant to Section 1376, a fidelity
bond or a surety bond in the amount prescribed.

(r) Evidence of adequate workmen’s compensation insurance coverage to
protect against claims arising out of work-related injuries that might be
brought by the employees and staff of a plan against the plan.
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(s) All relevant information known to the applicant concerning whether
the plan, its management company, or any other affiliate of the plan, or any
controlling person, officer, director, or other person occupying a principal
management or supervisory position in the plan, management company, or
other affiliate, has any of the following:

(1) Any history of noncompliance with applicable state or federal laws,
regulations, or requirements related to providing, or arranging to provide
for, health care services or benefits in this state or any other state.

(2) Any history of noncompliance with applicable state or federal laws,
regulations, or requirements related to providing, or arranging to provide
for, health care services or benefits authorized for reimbursement under
the federal Medicare or Medicaid Program.

(3) Any history of noncompliance with applicable state or federal laws,
regulations, or requirements related to providing, or arranging for the
provision of, health care services as a licensed health professional or an
individual or entity contracting with a health care service plan or insurer
in this state or any other state.

(t) Such other information as the director may reasonably require.

HISTORY: ber 16, 1977; Stats 1978 ch 285 § 2, effective

Added Stats 1975 ch 941 § 2, operative July June 23, 1978; Stats 1980 ch 1031 § 2; Stats
1, 1976. Amended Stats 1976 ch 652 § 1.5, 1999 ch 525 § 51 (AB 78), operative July 1,
effective August 28, 1976, operative July 1, 2000; Stats 2006 ch 758 § 2 (AB 2667), effective
1976; Stats 1977 ch 818 § 5, effective Septem-  January 1, 2007.

§ 1351.1. Authorization for disclosure

In addition to the requirements of Section 1351 and upon request of the
director, each application shall be accompanied by authorization for disclosure
to the director of financial records of each health care service plan or
specialized health care service plan licensed under this chapter pursuant to
Section 7473 of the Government Code. For the purpose of this chapter, the
authorization for disclosure shall also include the financial records of any
association, partnership or corporation controlling, controlled by or otherwise
affiliated with a health care service plan or specialized health care service
plan.

HISTORY: 1978 ch 812 § 1; Stats 1999 ch 525 § 52 (AB 78),
Added Stats 1976 ch 1320 § 7. Amended Stats  operative July 1, 2000.

§ 1351.2. Mexican prepaid health plans; Application for licensure in
California; Requirements; Fees; Actions to be taken when plan ceases
to operate legally in Mexico

(a) If a prepaid health plan operating lawfully under the laws of Mexico
elects to operate a health care service plan in this state, the prepaid health
plan shall apply for licensure as a health care service plan under this chapter
by filing an application for licensure in the form prescribed by the department
and verified by an authorized representative of the applicant. The prepaid
health plan shall be subject to the provisions of this chapter, and the rules
adopted by the director thereunder, as determined by the director to be
applicable. The application shall be accompanied by the fee prescribed by
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subdivision (a) of Section 1356 and shall demonstrate compliance with the
following requirements:

(1) The prepaid health plan is constituted and operating lawfully under
the laws of Mexico and, if required by Mexican law, is authorized as an
Insurance Institution Specializing in Health by the Mexican Insurance
Commission. If the Mexican Insurance Commission determines that the
prepaid health plan is not required to be authorized as an Insurance
Institution Specializing in Health under the laws of Mexico, the applicant
shall obtain written verification from the Mexican Insurance Commission
stating that the applicant is not required to be authorized as an Insurance
Institution Specializing in Health in Mexico. A Mexican prepaid health plan
that is not required to be an Insurance Institution Specializing in Health
shall obtain written verification from the Mexican Ministry of Health that
the prepaid health plan and its provider network are operating in full
compliance of Mexican law.

(2) The prepaid health plan offers and sells in this state only employer-
sponsored group plan contracts exclusively for the benefit of Mexican
nationals legally employed in the County of San Diego or the County of
Imperial, and for the benefit of their dependents regardless of nationality,
that pay for, reimburse the cost of, or arrange for the provision or delivery of
health care services that are to be provided or delivered wholly in Mexico,
except for the provision or delivery of those health care services set forth in
paragraph (4).

(3) Solicitation of plan contracts in this state is made only through
insurance brokers and agents licensed in this state or a third-party admin-
istrator licensed in this state, each of which is authorized to offer and sell
plan group contracts.

(4) Group contracts provide, through a contract of insurance between the
prepaid health plan and an insurer admitted in this state, for the reimburse-
ment of emergency and urgent care services provided out of area as required
by subdivision (h) of Section 1345.

(5) All advertising, solicitation material, disclosure statements, evidences
of coverage, and contracts are in compliance with the appropriate provisions
of this chapter and the rules or orders of the director. The director shall
require that each of these documents contain a legend in 10-point type, in
both English and Spanish, declaring that the health care service plan
contract provided by the prepaid health plan may be limited as to benefits,
rights, and remedies under state and federal law.

(6) All funds received by the prepaid health plan from a subscriber are
deposited in an account of a bank organized under the laws of this state or
in an account of a national bank located in this state.

(7) The prepaid health plan maintains a tangible net equity as required by
this chapter and the rules of the director, as calculated under United States
generally accepted accounting principles, in the amount of a least one
million dollars ($1,000,000). In lieu of an amount in excess of the minimum
tangible net equity of one million dollars ($1,000,000), the prepaid health
plan may demonstrate a reasonable acceptable alternative reimbursement
arrangement that the director may in his or her discretion accept. The
prepaid health plan shall also maintain a fidelity bond and a surety bond as
required by Section 1376 and the rules of the director.
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(8) The prepaid health plan agrees to make all of its books and records,
including the books and records of health care providers in Mexico, available
to the director in the form and at the time and place requested by the
director. Books and records shall be made available to the director no later
than 24 hours from the date of the request.

(9) The prepaid health plan files a consent to service of process with the
director and agrees to be subject to the laws of this state and the United
States in any investigation, examination, dispute, or other matter arising
from the advertising, solicitation, or offer and sale of a plan contract, or the
management or provision of health care services in this state or throughout
the United States. The prepaid health plan shall agree to notify the director,
immediately and in no case later than one business day, if it is subject to any
investigation, examination, or administrative or legal action relating to the
prepaid health plan or the operations of the prepaid health plan initiated by
the government of Mexico or the government of any state of Mexico against
the prepaid health plan or any officer, director, security holder, or contractor
owning 10 percent or more of the securities of the prepaid health plan. The
prepaid health plan shall agree that in the event of conflict of laws in any
action arising out of the license, the laws of California and the United States
shall apply.

(10) The prepaid health plan agrees that disputes arising from the group
contracts involving group contractholders and providers of health care
services in the United States shall be subject to the jurisdiction of the courts
of this state and the United States.

(11) The prepaid health plan shall employ or designate a medical director
who holds an unrestricted license to practice medicine in this state issued
pursuant to Section 2050 of the Business and Professions Code or pursuant
to the Osteopathic Act for health care services set forth in paragraph (4). For
health care services that are to be provided or delivered wholly in Mexico,
the prepaid health plan may employ or designate a medical director
operating under the laws of Mexico.

(b) The prepaid health plan shall pay the application processing fee and
other fees and assessments set forth in Section 1356. The director, by order,
may designate provisions of this chapter and rules adopted thereunder that
need not be applied to a prepaid health plan licensed under the laws of Mexico
when consistent with the intent and purpose of this chapter, and in the public
interest.

(c) If the plan ceases to operate legally in Mexico, the director shall
immediately deliver written notice to the health care service plan that it is not
in compliance with the provisions of this section. If this occurs, a health care
service plan shall do all of the following:

(1) Provide the director with written proof that the prepaid health plan
has complied with the laws of Mexico not later than 45 days after the date
the written notice is received by the health care service plan.

(2) If, by the 45th day, the health care service plan is unable to provide
written confirmation that it is in full compliance with Mexican law, the
director shall notify the health care service plan in writing that it is
prohibited from accepting any new enrollees or subscribers. The health care
service plan shall be given an additional 180 days to comply with Mexican
law or to become a licensed health care service plan.
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(3) If, at the end of the 180-day notice period in paragraph (2), the health
care service plan has not complied with the laws of Mexico or California, the
director shall issue an order that the health care service plan cease and
desist operations in California.

HISTORY: ch 417 § 1 (SB 798); Stats 2004 ch 491 § 1 (SB
Added Stats 1998 ch 1025 § 2 (SB 1658). 1347); Stats 2007 ch 196 § 1 (SB 192), effective

Amended Stats 1999 ch 83 § 96 (SB 966), ch 525  January 1, 2008.

§ 53 (AB 78), operative July 1, 2000; Stats 2003

§ 1351.3. Effect of noncompliance

On and after January 1, 2007, the department, in considering an application
for an initial license for any entity under this chapter, shall consider any
information provided concerning whether the plan, its management company,
or any other affiliate of the plan, or any controlling person, officer, director, or
other person occupying a principal management or supervisory position in the
plan, management company, or affiliate has any history of noncompliance, as
described in subdivision (s) of Section 1351, and any other relevant informa-
tion concerning misconduct.

HISTORY:
Added Stats 2006 ch 758 § 3 (AB 2667),
effective January 1, 2007.

§ 1352. Amendment for change in information

(a) Alicensed plan shall, within 30 days after any change in the information
contained in its application, other than financial or statistical information, file
an amendment thereto in the manner the director may by rule prescribe
setting forth the changed information. However, the addition of any associa-
tion, partnership, or corporation in a controlling, controlled, or affiliated status
relative to the plan shall necessitate filing, within a 30-day period of an
authorization for disclosure to the director of financial records of the person
pursuant to Section 7473 of the Government Code.

(b) Prior to a material modification ofits plan or operations, a plan shall give
notice thereof to the director, who shall, within 20 business days or such
additional time as the plan may specify, by order approve, disapprove,
suspend, or postpone the effectiveness of the change, subject to Section 1354.

(c) A plan shall, within five days, give written notice to the director in the
form as by rule may be prescribed, of a change in the officers, directors,
partners, controlling shareholders, principal creditors, or persons occupying
similar positions or performing similar functions, of the plan and of a
management company of the plan, and of a parent company of the plan or
management company. The director may by rule define the positions, duties,
and relationships which are referred to in this subdivision.

(d) The fee for filing a notice of material modification pursuant to subdivi-
sion (b) shall be the actual cost to the director of processing the notice,
including overhead, but shall not exceed seven hundred fifty dollars ($750).

HISTORY: Stats 1989 ch 845 § 1; Stats 1999 ch 525 § 54
Added Stats 1975 ch 941 § 2, operative July  (AB 78), operative July 1, 2000; Stats 2007 ch
1, 1976. Amended Stats 1976 ch 1320 § 7.1; 577 § 11 (AB 1750), effective October 13, 2007.
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§ 1352.1. Filings and findings prior to specified acts

(a) Except as provided in subdivision (b), no plan shall enter into any new or
modified plan contract or publish or distribute, or allow to be published or
distributed on its behalf, any disclosure form or evidence of coverage, unless (1)
a true copy thereof has first been filed with the director, at least 30 days prior
to any such use, or any shorter period as the director by rule or order may
allow, and (2) the director by notice has not found the plan contract, disclosure
form, or evidence of coverage, wholly or in part, to be untrue, misleading,
deceptive, or otherwise not in compliance with this chapter or the rules
thereunder, and specified the deficiencies, within at least 30 days or any
shorter time as the director by rule or order may allow.

(b) Except as provided in subdivision (c), a licensed plan which has been
continuously licensed under this chapter for the preceding 18 months and
which has had group contracts in effect at all times during that period may
enter a new or modified group contract or may publish or distribute, or allow
to be published or distributed on its behalf, any group disclosure form or
evidence of coverage without having filed the same for the director’s prior
approval, if the plan and the materials comply with each of the following
conditions:

(1) The contract, disclosure form, or evidence of coverage, or any material
provision thereof, has not been previously disapproved by the director by
written notice to the plan and the plan reasonably believes that the contract,
disclosure form, and evidence of coverage do not violate any requirements of
this chapter or the rules thereunder.

(2) The plan files the contract and any related disclosure form and
evidence of coverage with the director not later than 10 business days after
entering the contract, or within any additional period as the director by rule
or order may provide.

(3) Ifthe person or group entering into the contract with the plan is not an
employee welfare benefit plan, as defined in the Employee Retirement
Income Security Act of 1974 (29 U.S.C. Sec. 1001 et seq.), the person or group
is not organized solely or principally for the purpose of providing health
benefits to members of the group.

(c) The director by order may require a plan which has entered any group
contract or published or distributed, or allowed to be published or distributed
on its behalf, any disclosure form or evidence of coverage in violation of this
chapter or the rules thereunder to comply with subdivision (a) prior to entering
group contracts, or a specified class of group contracts, and prior to publishing
or distributing, or allowing to be published or distributed on its behalf, related
disclosure forms and evidences of coverage. An order issued pursuant to this
subdivision shall be effective for 12 months from its issuance, and may be
renewed by order if the contracts, disclosure forms, or evidences of coverage
submitted under this subdivision indicate difficulties of voluntary compliance
with the applicable provisions of this chapter and the rules thereunder.

(d) Alicensed plan or other person regulated under this chapter may, within
30 days after receipt of any notice or order under this section, file a written
request for a hearing with the director.
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HISTORY: 1986 ch 718 § 1; Stats 1999 ch 525 § 55 (AB 78),
Added Stats 1981 ch 662 § 2. Amended Stats  operative July 1, 2000.

§ 1353. Applicants to satisfy provisions of chapter

The director shall issue a license to any person filing an application pursuant
to this article, if the director, upon due consideration of the application and of
the information obtained in any investigation, including, if necessary, an onsite
inspection, determines that the applicant has satisfied the provisions of this
chapter and that, in the judgment of the director, a disciplinary action
pursuant to Section 1386 would not be warranted against such applicant.
Otherwise, the director shall deny the application.

HISTORY: 1, 1976. Amended Stats 1999 ch 525 § 56 (AB
Added Stats 1975 ch 941 § 2, operative July  78), operative July 1, 2000.

§ 1354. Denials of applications or disapprovals

Upon denial of application for licensure, or the issuance of an order pursuant
to Section 1352 disapproving, suspending, or postponing a material modifica-
tion, the director shall notify the applicant in writing, stating the reason for
the denial and that the applicant has the right to a hearing if the applicant
makes written request within 30 days after the date of mailing of the notice of
denial. Service of the notice required by this subdivision may be made by
certified mail addressed to the applicant at the latest address filed by the
applicant in writing with the department.

HISTORY: 1, 1976. Amended Stats 1999 ch 525 § 57 (AB
Added Stats 1975 ch 941 § 2, operative July  78), operative July 1, 2000.

§ 1355. Duration of license

Every plan’s license issued under this chapter shall remain in effect until
revoked or suspended by the director, except that every transitional license
shall expire on September 30, 1978, unless such expiration date is extended by
the director.

HISTORY: tive September 16, 1977; Stats 1999 ch 525 § 58
Added Stats 1975 ch 941 § 2, operative July (AB 78), operative July 1, 2000.
1, 1976. Amended Stats 1977 ch 818 § 7, effec-

§ 1356. Fees and reimbursements

(a) Each plan applying for licensure under this chapter shall reimburse the
director for the actual cost of processing the application, including overhead,
up to an amount not to exceed twenty-five thousand dollars ($25,000). The cost
shall be billed not more frequently than monthly and shall be remitted by the
applicant to the director within 30 days of the date of billing. The director shall
not issue a license to an applicant prior to receiving payment in full from that
applicant for all amounts charged pursuant to this subdivision.

(b)(1) In addition to other fees and reimbursements required to be paid

under this chapter, each licensed plan shall pay to the director an amount as

estimated by the director for the ensuing fiscal year, as a reimbursement of
its share of all costs and expenses, including, but not limited to, costs and
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expenses associated with routine financial examinations, grievances, and
complaints including maintaining a toll-free telephone number for consumer
grievances and complaints, investigation and enforcement, medical surveys
and reports, and overhead reasonably incurred in the administration of this
chapter and not otherwise recovered by the director under this chapter or
from the Managed Care Fund. The amount may be paid in two equal
installments. The first installment shall be paid on or before August 1 of each
year, and the second installment shall be paid on or before December 15 of
each year.

(2) The amount paid by each plan shall be ten thousand dollars ($10,000)
plus an amount up to, but not exceeding, an amount computed in accordance
with paragraph (3).

(3)(A) In addition to the amount specified in paragraph (2), all plans,

except specialized plans, shall pay 65 percent of the total amount of the

department’s costs and expenses for the ensuing fiscal year as estimated
by the director. The amount per plan shall be calculated on a per enrollee

basis as specified in paragraph (4).

(B) In addition to the amount specified in paragraph (2), all specialized
plans shall pay 35 percent of the total amount of the department’s costs
and expenses for the ensuing fiscal year as estimated by the director. The
amount per plan shall be calculated on a per enrollee basis as specified in
paragraph (4).

(4) The amount paid by each plan shall be for each enrollee enrolled in its
plan in this state as of the preceding March 31, and shall be fixed by the
director by notice to all licensed plans on or before June 15 of each year. A
plan that is unable to report the number of enrollees enrolled in the plan
because it does not collect that data, shall provide the director with an
estimate of the number of enrollees enrolled in the plan and the method used
for determining the estimate. The director may, upon giving written notice to
the plan, revise the estimate if the director determines that the method used
for determining the estimate was not reasonable.

(5) In determining the amount assessed, the director shall consider all
appropriations from the Managed Care Fund for the support of this chapter
and all reimbursements provided for in this chapter.

(¢) Each licensed plan shall also pay two thousand dollars ($2,000), plus an
amount up to, but not exceeding, forty-eight hundredths of one cent ($0.0048),
for each enrollee for the purpose of reimbursing its share of all costs and
expenses, including overhead, reasonably anticipated to be incurred by the
department in administering Sections 1394.7 and 1394.8 during the current
fiscal year. The amount charged shall be remitted within 30 days of the date of
billing.

(d) In no case shall the reimbursement, payment, or other fee authorized by
this section exceed the cost, including overhead, reasonably incurred in the
administration of this chapter.

(e) For the purpose of calculating the assessment under this section, an
enrollee who is enrolled in one plan and who receives health care services
under arrangements made by another plan or plans, whether pursuant to a
contract, agreement, or otherwise, shall be considered to be enrolled in each of
the plans.
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(f) On and after January 1, 2009, no refunds or reductions of the amounts
assessed shall be allowed if any miscalculated assessment is based on a plan’s
overestimate of enrollment.

HISTORY: Stats 2008 ch 607 § 2 (SB 1379), effective
Added Stats 2003 ch 12 § 2 (SB 580), effective ~ September 30, 2008.
May 28, 2003, operative July 1, 2003. Amended

§ 1356.1. Excess charges or assessments

Notwithstanding subdivision (f) of Section 1356, as amended by Section 2.5
of Chapter 722 of the Statutes of 1991, and subdivision (d) of Section 1356, as
amended by Section 3 of Chapter 722 of the Statutes of 1991, if the director
determines that the charges and assessments set forth in this chapter for any
year are in excess of the amount necessary, or are insufficient, to meet the
expenses of administration of this chapter, for that year, the assessments and
charges for the following year shall be adjusted on a pro rata basis in
accordance with the percentage of the excess or insufficiency as related to the
actual charges and assessments for the year for which the excess or insuffi-
ciency occurred, in order to recover the actual costs of administration.

HISTORY: Stats 1999 ch 525 § 60 (AB 78), operative July
Added Stats 1991 ch 722 § 4 (AB 1669). 1, 2000.
Amended Stats 1992 ch 427 § 84 (AB 3355);

§ 1356.2. Imposition of additional assessment

The director, by notice to all licensed health care service plans on or before
October 15, 2010, may require health care service plans to pay an additional
assessment to provide the department with sufficient revenues to support costs
and expenses of the department as set forth in subdivision (b) of Section 1341.4
and Section 1356 for the 2010-11 fiscal year. The assessment paid pursuant to
this section shall be separate and independent of the assessment imposed
pursuant to subdivision (b) of Section 1356 and shall not be aggregated with
the assessment imposed pursuant to subdivision (b) of Section 1356 for the
purposes of limitation or otherwise. The assessment paid pursuant to this
section shall not be subject to the limitations imposed on assessments
pursuant to Section 1356.1. In imposing an assessment pursuant to this
section, the director shall levy on each health care service plan an amount
determined by the director using the categories of plans in the schedules set
forth in subdivision (b) of Section 1356. The assessments imposed pursuant to
this section shall be paid in full by December 1, 2010. On and after July 1,
2011, and until August 31, 2015, the director may raise the assessment limit
described in subdivision (b) of Section 1356 to incorporate the annual expen-
diture levels set forth in this section.

HISTORY:
Added Stats 2010 ch 717 § 11 (SB 853),
effective October 19, 2010.
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ARTICLE 3.1

Small Employer Group Access to Contracts for Health
Care Services

Section

1357. Definitions.

1357.01. Compliance with article.

1357.02. Application of article.

1357.025. Construction of article.

1357.03. Sale of contracts to small employers; Filing of employee participation and employer
contribution requirements; Rejection of application; Prohibited activities.

1357.035. Small employer coverage for associations with fewer than 1,000 persons.

1357.04. Notification of premium charges; When coverage becomes effective; Option to change
coverage.

1357.05. Exclusion of employee or dependent; Limitation on exclusion of coverage.

1357.06. Preexisting condition provisions.

1357.07. Late enrollees.

1357.08. Services to be provided.

1357.09. When plan not required to offer contract.

1357.10. Requirement that plan discontinue offering contracts or accepting applications.

1357.11. [Section repealed 2011.]

1357.12. Requirements for premiums.

1357.13. Risk rates to be applied.

1357.14. Disclosures required with offer of contract.

1357.15. Notice of material modification; Amendments to plan; Maintenance of information;
Availability of risk adjustment factor.

1357.16. Provision of administrative services by qualified associations.

1357.17. Regulations.

1357.18. [Section repealed 2007.]

1357.19. Applicability.

HISTORY: Added Stats 1992 ch 1128 § 5, operative July 1, 1993.

§ 13857. Definitions

As used in this article:

(a) “Dependent” means the spouse or child of an eligible employee, subject
to applicable terms of the health care plan contract covering the employee,
and includes dependents of guaranteed association members if the associa-
tion elects to include dependents under its health coverage at the same time
it determines its membership composition pursuant to subdivision (o).

(b) “Eligible employee” means either of the following:

(1) Any permanent employee who is actively engaged on a full-time
basis in the conduct of the business of the small employer with a normal
workweek of at least 30 hours, at the small employer’s regular places of
business, who has met any statutorily authorized applicable waiting
period requirements. The term does not include sole proprietors or the
spouses of those sole proprietors, partners of a partnership or the spouses
of those partners, or employees who work on a part-time, temporary, or
substitute basis. It includes any eligible employee, as defined in this
paragraph, who obtains coverage through a guaranteed association.
Employees of employers purchasing through a guaranteed association are
eligible employees if they would otherwise meet the definition except for
the number of persons employed by the employer. Permanent employees
who work at least 20 hours but not more than 29 hours are eligible
employees if all four of the following apply:
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(A) They otherwise meet the definition of an eligible employee except
for the number of hours worked.

(B) The employer offers the employees health coverage under a
health benefit plan.

(C) All similarly situated individuals are offered coverage under the
health benefit plan.

(D) The employee shall have worked at least 20 hours per normal
workweek for at least 50 percent of the weeks in the previous calendar
quarter. The health care service plan may request any necessary
information to document the hours and time period in question, includ-
ing, but not limited to, payroll records and employee wage and tax
filings.

(2) Any member of a guaranteed association as defined in subdivision

(0).

(c) “In force business” means an existing health benefit plan contract
issued by the plan to a small employer.

(d) “Late enrollee” means an eligible employee or dependent who has
declined enrollment in a health benefit plan offered by a small employer at
the time of the initial enrollment period provided under the terms of the
health benefit plan and who subsequently requests enrollment in a health
benefit plan of that small employer, provided that the initial enrollment
period shall be a period of at least 30 days. It also means any member of an
association that is a guaranteed association as well as any other person
eligible to purchase through the guaranteed association when that person
has failed to purchase coverage during the initial enrollment period provided
under the terms of the guaranteed association’s plan contract and who
subsequently requests enrollment in the plan, provided that the initial
enrollment period shall be a period of at least 30 days. However, an eligible
employee, any other person eligible for coverage through a guaranteed
association pursuant to subdivision (o), or an eligible dependent shall not be
considered a late enrollee if any of the following is applicable:

(1) The individual meets all of the following requirements:

(A) He or she was covered under another employer health benefit
plan, the Healthy Families Program, the Access for Infants and Mothers
(AIM) Program, or the Medi-Cal program at the time the individual was
eligible to enroll.

(B) He or she certified at the time of the initial enrollment that
coverage under another employer health benefit plan, the Healthy
Families Program, the AIM Program, or the Medi-Cal program was the
reason for declining enrollment, provided that, if the individual was
covered under another employer health plan, the individual was given
the opportunity to make the certification required by this subdivision
and was notified that failure to do so could result in later treatment as
a late enrollee.

(C) He or she has lost or will lose coverage under another employer
health benefit plan as a result of termination of employment of the
individual or of a person through whom the individual was covered as a
dependent, change in employment status of the individual or of a person
through whom the individual was covered as a dependent, termination
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of the other plan’s coverage, cessation of an employer’s contribution
toward an employee or dependent’s coverage, death of the person
through whom the individual was covered as a dependent, legal sepa-
ration, or divorce; or he or she has lost or will lose coverage under the
Healthy Families Program, the AIM Program, or the Medi-Cal program.

(D) He or she requests enrollment within 30 days after termination of
coverage or employer contribution toward coverage provided under
another employer health benefit plan, or requests enrollment within 60
days after termination of Medi-Cal program coverage, AIM Program
coverage, or Healthy Families Program coverage.

(2) The employer offers multiple health benefit plans and the employee
elects a different plan during an open enrollment period.
(3) A court has ordered that coverage be provided for a spouse or minor
child under a covered employee’s health benefit plan.
(4)(A) In the case of an eligible employee, as defined in paragraph (1) of
subdivision (b), the plan cannot produce a written statement from the
employer stating that the individual or the person through whom the
individual was eligible to be covered as a dependent, prior to declining
coverage, was provided with, and signed, acknowledgment of an explicit
written notice in boldface type specifying that failure to elect coverage
during the initial enrollment period permits the plan to impose, at the
time of the individual’s later decision to elect coverage, an exclusion
from coverage for a period of 12 months as well as a six-month
preexisting condition exclusion, unless the individual meets the criteria
specified in paragraph (1), (2), or (3).

(B) In the case of an association member who did not purchase
coverage through a guaranteed association, the plan cannot produce a
written statement from the association stating that the association sent
a written notice in boldface type to all potentially eligible association
members at their last known address prior to the initial enrollment
period informing members that failure to elect coverage during the
initial enrollment period permits the plan to impose, at the time of the
member’s later decision to elect coverage, an exclusion from coverage for
a period of 12 months as well as a six-month preexisting condition
exclusion unless the member can demonstrate that he or she meets the
requirements of subparagraphs (A), (C), and (D) of paragraph (1) or
meets the requirements of paragraph (2) or (3).

(C) In the case of an employer or person who is not a member of an
association, was eligible to purchase coverage through a guaranteed
association, and did not do so, and would not be eligible to purchase
guaranteed coverage unless purchased through a guaranteed associa-
tion, the employer or person can demonstrate that he or she meets the
requirements of subparagraphs (A), (C), and (D) of paragraph (1), or
meets the requirements of paragraph (2) or (3), or that he or she recently
had a change in status that would make him or her eligible and that
application for enrollment was made within 30 days of the change.

(5) The individual is an employee or dependent who meets the criteria
described in paragraph (1) and was under a COBRA continuation provi-
sion and the coverage under that provision has been exhausted. For
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purposes of this section, the definition of “COBRA” set forth in subdivision

(e) of Section 1373.621 shall apply.

(6) The individual is a dependent of an enrolled eligible employee who
has lost or will lose his or her coverage under the Healthy Families
Program, the AIM Program, or the Medi-Cal program and requests
enrollment within 60 days after termination of that coverage.

(7) The individual is an eligible employee who previously declined
coverage under an employer health benefit plan and who has subsequently
acquired a dependent who would be eligible for coverage as a dependent of
the employee through marriage, birth, adoption, or placement for adop-
tion, and who enrolls for coverage under that employer health benefit plan
on his or her behalf and on behalf of his or her dependent within 30 days
following the date of marriage, birth, adoption, or placement for adoption,
in which case the effective date of coverage shall be the first day of the
month following the date the completed request for enrollment is received
in the case of marriage, or the date of birth, or the date of adoption or
placement for adoption, whichever applies. Notice of the special enroll-
ment rights contained in this paragraph shall be provided by the employer
to an employee at or before the time the employee is offered an opportunity
to enroll in plan coverage.

(8) The individual is an eligible employee who has declined coverage for
himself or herself or his or her dependents during a previous enrollment
period because his or her dependents were covered by another employer
health benefit plan at the time of the previous enrollment period. That
individual may enroll himself or herself or his or her dependents for plan
coverage during a special open enrollment opportunity if his or her
dependents have lost or will lose coverage under that other employer
health benefit plan. The special open enrollment opportunity shall be
requested by the employee not more than 30 days after the date that the
other health coverage is exhausted or terminated. Upon enrollment,
coverage shall be effective not later than the first day of the first calendar
month beginning after the date the request for enrollment is received.
Notice of the special enrollment rights contained in this paragraph shall
be provided by the employer to an employee at or before the time the
employee is offered an opportunity to enroll in plan coverage.

(e) “New business” means a health care service plan contract issued to a
small employer that is not the plan’s in force business.

(f) “Preexisting condition provision” means a contract provision that
excludes coverage for charges or expenses incurred during a specified period
following the employee’s effective date of coverage, as to a condition for
which medical advice, diagnosis, care, or treatment was recommended or
received during a specified period immediately preceding the effective date
of coverage.

(g) “Creditable coverage” means:

(1) Any individual or group policy, contract, or program that is written
or administered by a disability insurer, health care service plan, fraternal
benefits society, self-insured employer plan, or any other entity, in this
state or elsewhere, and that arranges or provides medical, hospital, and
surgical coverage not designed to supplement other private or governmen-
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tal plans. The term includes continuation or conversion coverage but does
not include accident only, credit, coverage for onsite medical clinics,
disability income, Medicare supplement, long-term care, dental, vision,
coverage issued as a supplement to liability insurance, insurance arising
out of a workers’ compensation or similar law, automobile medical pay-
ment insurance, or insurance under which benefits are payable with or
without regard to fault and that is statutorily required to be contained in
any liability insurance policy or equivalent self-insurance.

(2) The Medicare Program pursuant to Title XVIII of the federal Social
Security Act (42 U.S.C. Sec. 1395 et seq.).

(3) The Medicaid program pursuant to Title XIX of the federal Social
Security Act (42 U.S.C. Sec. 1396 et seq.).

(4) Any other publicly sponsored program, provided in this state or
elsewhere, of medical, hospital, and surgical care.

(5) Chapter 55 (commencing with Section 1071) of Title 10 of the United
States Code (Civilian Health and Medical Program of the Uniformed
Services (CHAMPUS)).

(6) A medical care program of the Indian Health Service or of a tribal
organization.

(7) A state health benefits risk pool.

(8) A health plan offered under Chapter 89 (commencing with Section
8901) of Title 5 of the United States Code (Federal Employees Health
Benefits Program (FEHBP)).

(9) A public health plan as defined in federal regulations authorized by
Section 2701(c)(1)(I) of the federal Public Health Service Act, as amended
by Public Law 104-191, the federal Health Insurance Portability and
Accountability Act of 1996.

(10) A health benefit plan under Section 5(e) of the federal Peace Corps
Act (22 U.S.C. Sec. 2504(e)).

(11) Any other creditable coverage as defined by subdivision (c) of
Section 2701 of Title XXVII of the federal Public Health Service Act (42
U.S.C. Sec. 300gg-3(c)).

(h) “Rating period” means the period for which premium rates established
by a plan are in effect and shall be no less than six months.

(i) “Risk adjusted employee risk rate” means the rate determined for an
eligible employee of a small employer in a particular risk category after
applying the risk adjustment factor.

(G) “Risk adjustment factor” means the percentage adjustment to be
applied equally to each standard employee risk rate for a particular small
employer, based upon any expected deviations from standard cost of services.
The factor may not be more than 110 percent or less than 90 percent.

(k) “Risk category” means the following characteristics of an eligible
employee: age, geographic region, and family composition of the employee,
plus the health benefit plan selected by the small employer.

(1) No more than the following age categories may be used in determin-
ing premium rates:

Under 30

30-39

40-49
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50-54

55-59

60-64

65 and over.

However, for the 65 years of age and over category, separate premium
rates may be specified depending upon whether coverage under the plan
contract will be primary or secondary to benefits provided by the Medicare
Program pursuant to Title XVIII of the federal Social Security Act (42
U.S.C. Sec. 1395 et seq.).

(2) Small employer health care service plans shall base rates to small
employers using no more than the following family size categories:

(A) Single.

(B) Married couple.

(C) One adult and child or children.

(D) Married couple and child or children.

(3)(A) In determining rates for small employers, a plan that operates

statewide shall use no more than nine geographic regions in the state,

have no region smaller than an area in which the first three digits of all
its ZIP Codes are in common within a county, and divide no county into
more than two regions. Plans shall be deemed to be operating statewide
if their coverage area includes 90 percent or more of the state’s
population. Geographic regions established pursuant to this section

shall, as a group, cover the entire state, and the area encompassed in a

geographic region shall be separate and distinct from areas encom-

passed in other geographic regions. Geographic regions may be noncon-

tiguous.
(B)(1) In determining rates for small employers, a plan that does not
operate statewide shall use no more than the number of geographic
regions in the state that is determined by the following formula: the
population, as determined in the last federal census, of all counties
that are included in their entirety in a plan’s service area divided by
the total population of the state, as determined in the last federal
census, multiplied by nine. The resulting number shall be rounded to
the nearest whole integer. No region may be smaller than an area in
which the first three digits of all its ZIP Codes are in common within
a county and no county may be divided into more than two regions.
The area encompassed in a geographic region shall be separate and
distinct from areas encompassed in other geographic regions. Geo-
graphic regions may be noncontiguous. A plan shall not have less than
one geographic area.

(i1) If the formula in clause (i) results in a plan that operates in
more than one county having only one geographic region, then the
formula in clause (i) shall not apply and the plan may have two
geographic regions, provided that no county is divided into more than
one region.

This section does not require a plan to establish a new service area or
to offer health coverage on a statewide basis, outside of the plan’s
existing service area.
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() “Small employer” means either of the following:

(1) Any person, firm, proprietary or nonprofit corporation, partnership,
public agency, or association that is actively engaged in business or
service, that, on at least 50 percent of its working days during the
preceding calendar quarter or preceding calendar year, employed at least
two, but no more than 50, eligible employees, the majority of whom were
employed within this state, that was not formed primarily for purposes of
buying health care service plan contracts, and in which a bona fide
employer-employee relationship exists. In determining whether to apply
the calendar quarter or calendar year test, a health care service plan shall
use the test that ensures eligibility if only one test would establish
eligibility. However, for purposes of subdivisions (a), (b), and (c) of Section
1357.03, the definition shall include employers with at least two eligible
employees. In determining the number of eligible employees, companies
that are affiliated companies and that are eligible to file a combined tax
return for purposes of state taxation shall be considered one employer.
Subsequent to the issuance of a health care service plan contract to a small
employer pursuant to this article, and for the purpose of determining
eligibility, the size of a small employer shall be determined annually.
Except as otherwise specifically provided in this article, provisions of this
article that apply to a small employer shall continue to apply until the
plan contract anniversary following the date the employer no longer meets
the requirements of this definition. It includes any small employer as
defined in this paragraph who purchases coverage through a guaranteed
association, any employer purchasing coverage for employees through a
guaranteed association, and any small employer as defined in this para-
graph who purchases coverage through any arrangement.

(2) Any guaranteed association, as defined in subdivision (n), that
purchases health coverage for members of the association.

(m) “Standard employee risk rate” means the rate applicable to an eligible
employee in a particular risk category in a small employer group.

(n) “Guaranteed association” means a nonprofit organization comprised of
a group of individuals or employers who associate based solely on participa-
tion in a specified profession or industry, accepting for membership any
individual or employer meeting its membership criteria, and that (1)
includes one or more small employers as defined in paragraph (1) of
subdivision (/), (2) does not condition membership directly or indirectly on
the health or claims history of any person, (3) uses membership dues solely
for and in consideration of the membership and membership benefits, except
that the amount of the dues shall not depend on whether the member applies
for or purchases insurance offered to the association, (4) is organized and
maintained in good faith for purposes unrelated to insurance, (5) has been in
active existence on January 1, 1992, and for at least five years prior to that
date, (6) has included health insurance as a membership benefit for at least
five years prior to January 1, 1992, (7) has a constitution and bylaws, or
other analogous governing documents that provide for election of the
governing board of the association by its members, (8) offers any plan
contract that is purchased to all individual members and employer members
in this state, (9) includes any member choosing to enroll in the plan contracts
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offered to the association provided that the member has agreed to make the
required premium payments, and (10) covers at least 1,000 persons with the
health care service plan with which it contracts. The requirement of 1,000
persons may be met if component chapters of a statewide association
contracting separately with the same carrier cover at least 1,000 persons in
the aggregate.

This subdivision applies regardless of whether a contract issued by a plan
is with an association, or a trust formed for or sponsored by an association,
to administer benefits for association members.

For purposes of this subdivision, an association formed by a merger of two
or more associations after January 1, 1992, and otherwise meeting the
criteria of this subdivision shall be deemed to have been in active existence
on January 1, 1992, if its predecessor organizations had been in active
existence on January 1, 1992, and for at least five years prior to that date
and otherwise met the criteria of this subdivision.

(0) “Members of a guaranteed association” means any individual or
employer meeting the association’s membership criteria if that person is a
member of the association and chooses to purchase health coverage through
the association. At the association’s discretion, it also may include employees
of association members, association staff, retired members, retired employ-
ees of members, and surviving spouses and dependents of deceased mem-
bers. However, if an association chooses to include these persons as members
of the guaranteed association, the association shall make that election in
advance of purchasing a plan contract. Health care service plans may
require an association to adhere to the membership composition it selects for
up to 12 months.

(p) “Affiliation period” means a period that, under the terms of the health
care service plan contract, is required to elapse before health care services
under the contract become effective.

HISTORY:

Added Stats 1992 ch 1128 § 5 (AB 1672),
operative July 1, 1993. Amended Stats 1993 ch
113 § 1 (AB 1742), effective July 12, 1993, ch
217 § 1 (AB 2059), effective July 26, 1993, ch
1146 § 1 (AB 28), effective October 10, 1993;
Stats 1994 ch 146 § 97 (AB 3601); Stats 1995 ch
668 § 1 (AB 503); Stats 1996 ch 359 § 1 (AB 8),
ch 360 § 1 (SB 371), ch 1062 § 16.5 (AB 1832);

Stats 1997 ch 336 § 1 (SB 578), effective August
21,1997, ch 581 § 1 (SB 392); Stats 1998 ch 418
§ 1 (SB 1790); Stats 1999 ch 434 § 1 (SB 737);
Stats 2000 ch 389 § 1 (SB 195); Stats 2005 ch
542 § 2 (AB 1533), effective January 1, 2006;
Stats 2009 ch 542 § 2 (AB 1541), effective
January 1, 2010; Stats 2010 ch 328 § 114 (SB
1330), effective January 1, 2011; Stats 2018 ch
700 § 1 (SB 1375), effective January 1, 2019.

§ 1357.01. Compliance with article

Every health care service plan offering plan contracts to small employer
groups shall in addition to complying with the provisions of this chapter and
the rules adopted thereunder comply with the provisions of this article.

HISTORY:
Added Stats 1992 ch 1128 § 5 (AB 1672),
operative July 1, 1993.

§ 1357.02. Application of article

(a) A health care service plan providing or arranging for the provision of
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basic health care services to small employers shall be subject to this article if
either of the following conditions are met:

(1) Any portion of the premium is paid by a small employer, or any covered
individual is reimbursed, whether through wage adjustments or otherwise,
by a small employer for any portion of the premium.

(2) The plan contract is treated by the small employer or any of the
covered individuals as part of a plan or program for the purposes of Section
106 or 162 of the Internal Revenue Code.

(b) This article shall not apply to health plan contracts for coverage of
Medicare services pursuant to contracts with the United States government,
Medicare supplement, Medi-Cal contracts with the State Department of
Health Services, long-term care coverage, or specialized health plan contracts.

HISTORY: operative July 1, 1993. Amended Stats 1993 ch
Added Stats 1992 ch 1128 § 5 (AB 1672), 1146 § 1.2 (AB 28), effective October 10, 1993.

§ 1857.025. Construction of article

Nothing in this article shall be construed to preclude the application of this
chapter to either of the following:
(a) An association, trust, or other organization acting as a “health care
service plan” as defined under Section 1345.
(b) An association, trust, or other organization or person presenting
information regarding a health care service plan to persons who may be
interested in subscribing or enrolling in the plan.

HISTORY:
Added Stats 1993 ch 1146 § 1.4 (AB 28),
effective October 10, 1993.

§ 1357.03. Sale of contracts to small employers; Filing of employee
participation and employer contribution requirements; Rejection of
application; Prohibited activities

(a)(1) Upon the effective date of this article, a plan shall fairly and
affirmatively offer, market, and sell all of the plan’s health care service plan
contracts that are sold to small employers or to associations that include
small employers to all small employers in each service area in which the plan
provides or arranges for the provision of health care services.

(2) Each plan shall make available to each small employer all small
employer health care service plan contracts that the plan offers and sells to
small employers or to associations that include small employers in this state.

(3) No plan or solicitor shall induce or otherwise encourage a small
employer to separate or otherwise exclude an eligible employee from a
health care service plan contract that is provided in connection with the
employee’s employment or membership in a guaranteed association.

(4) A plan contracting to participate in the voluntary purchasing pool for
small employers provided for under Article 4 (commencing with Section
10730) of Chapter 8 of Part 2 of Division 2 of the Insurance Code shall be
deemed in compliance with the requirements of paragraph (1) for a contract
offered through the voluntary purchasing pool established under Article 4
(commencing with Section 10730) of Chapter 8 of Part 2 of Division 2 of the
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Insurance Code in those geographic regions in which plans participate in the

pool, if the contract is offered exclusively through the pool.

(5)(A) A plan shall be deemed to meet the requirements of paragraphs (1)

and (2) with respect to a plan contract that qualifies as a grandfathered

health plan under Section 1251 of PPACA if all of the following require-
ments are met:

(i) The plan offers to renew the plan contract, unless the plan
withdraws the plan contract from the small employer market pursuant
to subdivision (e) of Section 1357.11.

(i) The plan provides appropriate notice of the grandfathered status
of the contract in any materials provided to an enrollee of the contract
describing the benefits provided under the contract, as required under
PPACA.

(iii) The plan makes no changes to the benefits covered under the
plan contract other than those required by a state or federal law,
regulation, rule, or guidance and those permitted to be made to a
grandfathered health plan under PPACA.

(B) For purposes of this paragraph, “PPACA” means the federal Patient
Protection and Affordable Care Act (Public Law 111-148), as amended by
the federal Health Care and Education Reconciliation Act of 2010 (Public
Law 111-152), and any rules, regulations, or guidance issued thereunder.
For purposes of this paragraph, a “grandfathered health plan” shall have
the meaning set forth in Section 1251 of PPACA.

(b) Every plan shall file with the director the reasonable employee partici-
pation requirements and employer contribution requirements that will be
applied in offering its plan contracts. Participation requirements shall be
applied uniformly among all small employer groups, except that a plan may
vary application of minimum employee participation requirements by the size
of the small employer group and whether the employer contributes 100 percent
of the eligible employee’s premium. Employer contribution requirements shall
not vary by employer size. A health care service plan shall not establish a
participation requirement that (1) requires a person who meets the definition
of a dependent in subdivision (a) of Section 1357 to enroll as a dependent if he
or she is otherwise eligible for coverage and wishes to enroll as an eligible
employee and (2) allows a plan to reject an otherwise eligible small employer
because of the number of persons that waive coverage due to coverage through
another employer. Members of an association eligible for health coverage
under subdivision (o) of Section 1357, but not electing any health coverage
through the association, shall not be counted as eligible employees for
purposes of determining whether the guaranteed association meets a plan’s
reasonable participation standards.

(¢) The plan shall not reject an application from a small employer for a
health care service plan contract if all of the following are met:

(1) The small employer, as defined by paragraph (1) of subdivision (/) of
Section 1357, offers health benefits to 100 percent of its eligible employees,
as defined by paragraph (1) of subdivision (b) of Section 1357. Employees
who waive coverage on the grounds that they have other group coverage
shall not be counted as eligible employees.

(2) The small employer agrees to make the required premium payments.
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(8) The small employer agrees to inform the small employers’ employees of
the availability of coverage and the provision that those not electing
coverage must wait one year to obtain coverage through the group if they
later decide they would like to have coverage.

(4) The employees and their dependents who are to be covered by the plan
contract work or reside in the service area in which the plan provides or
otherwise arranges for the provision of health care services.

(d) No plan or solicitor shall, directly or indirectly, engage in the following
activities:

(1) Encourage or direct small employers to refrain from filing an applica-
tion for coverage with a plan because of the health status, claims experience,
industry, occupation of the small employer, or geographic location provided
that it is within the plan’s approved service area.

(2) Encourage or direct small employers to seek coverage from another
plan or the voluntary purchasing pool established under Article 4 (commenc-
ing with Section 10730) of Chapter 8 of Part 2 of Division 2 of the Insurance
Code because of the health status, claims experience, industry, occupation of
the small employer, or geographic location provided that it is within the
plan’s approved service area.

(e) A plan shall not, directly or indirectly, enter into any contract, agree-
ment, or arrangement with a solicitor that provides for or results in the
compensation paid to a solicitor for the sale of a health care service plan
contract to be varied because of the health status, claims experience, industry,
occupation, or geographic location of the small employer. This subdivision does
not apply to a compensation arrangement that provides compensation to a
solicitor on the basis of percentage of premium, provided that the percentage
shall not vary because of the health status, claims experience, industry,
occupation, or geographic area of the small employer.

(f) A policy or contract that covers two or more employees shall not establish
rules for eligibility, including continued eligibility, of an individual, or depen-
dent of an individual, to enroll under the terms of the plan based on any of the
following health status-related factors:

(1) Health status.

(2) Medical condition, including physical and mental illnesses.

(3) Claims experience.

(4) Receipt of health care.

(5) Medical history.

(6) Genetic information.

(7) Evidence of insurability, including conditions arising out of acts of
domestic violence.

(8) Disability.

(g) A plan shall comply with the requirements of Section 1374.3.

HISTORY: 9, 1994; Stats 1997 ch 336 § 2 (SB 578), effec-

Added Stats 1992 ch 1128 § 5 (AB 1672), tive August 21, 1997; Stats 1999 ch 525 § 61
operative July 1, 1993. Amended Stats 1993 ch  (AB 78), operative July 1, 2000; Stats 2008 ch
113 § 2 (AB 1742), effective July 12, 1993, ch 179 § 138 (SB 1498), effective January 1, 2009;
1146 § 2 (AB 28), effective October 10, 1993; Stats 2010 ch 661 § 1 (SB 1163), effective
Stats 1994 ch 147 § 5 (AB 2377), effective July  January 1, 2011.
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§ 1357.035. Small employer coverage for associations with fewer than
1,000 persons

(a) Between July 26, 1993, and October 24, 1993, as well as 60 days prior to
the expiration of an existing plan contract that expires prior to July 1, 1994, or,
for plan contracts expiring after July 1, 1994, 60 days prior to July 1, 1994, an
association that meets the definition of guaranteed association, as set forth in
Section 1357, except for the requirement that 1,000 persons be covered, shall
be entitled to purchase small employer health coverage as if the association
were a guaranteed association, except that the coverage shall be guaranteed
only for those members of an association, as defined in Section 1357, (1) who
were receiving coverage or had successfully applied for coverage through the
association as of June 30, 1993,(2) who were receiving coverage through the
association as of December 31, 1992, and whose coverage lapsed at any time
thereafter because the employment through which coverage was received
ended or an employer’s contribution to health coverage ended, or (3) who were
covered at any time between June 30, 1993, and July 1, 1994, under a contract
that was in force on June 30, 1993.

(b) An association obtaining health coverage for its members pursuant to
this section shall otherwise be afforded all the rights of a guaranteed
association under this chapter including, but not limited to, guaranteed
renewability of coverage.

(c) No later than August 25, 1993, plans that, at any time during the 1993
calendar year have provided coverage to associations that would be eligible for
coverage under this section shall notify those associations of their rights under
this section. Ninety days prior to the expiration of a plan contract that expires
prior to July 1, 1994, or, for plan contracts expiring after July 1, 1994, 90 days
prior to July 1, 1994, health plans that have in force coverage with an
association that would be eligible for coverage under this section shall notify
the association of its rights under this section.

HISTORY: effective July 26, 1993. Amended Stats 1993 ch
Added Stats 1993 ch 217 § 2 (AB 2059), 1146 § 2.5 (AB 28), effective October 10, 1993.

§ 1357.04. Notification of premium charges; When coverage becomes
effective; Option to change coverage

(a) After a small employer submits a completed application form for a plan
contract, the plan shall, within 30 days, notify the employer of the employer’s
actual premium charges for that plan contract established in accordance with
Section 1357.12. The employer shall have 30 days in which to exercise the right
to buy coverage at the quoted premium charges.

(b) When a small employer submits a premium payment, based on the
quoted premium charges, and that payment is delivered or postmarked,
whichever occurs earlier, within the first 15 days of the month, coverage under
the plan contract shall become effective no later than the first day of the
following month. When that payment is neither delivered nor postmarked
until after the 15th day of a month, coverage shall become effective no later
than the first day of the second month following delivery or postmark of the
payment.

(c) During the first 30 days after the effective date of the plan contract, the
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small employer shall have the option of changing coverage to a different plan
contract offered by the same health care service plan. If a small employer
notifies the plan of the change within the first 15 days of a month, coverage
under the new plan contract shall become effective no later than the first day
of the following month. If a small employer notifies the plan of the change after
the 15th day of a month, coverage under the new plan contract shall become
effective no later than the first day of the second month following notification.

HISTORY: operative July 1, 1993. Amended Stats 1993 ch
Added Stats 1992 ch 1128 § 5 (AB 1672), 113 § 2.5 (AB 1742), effective July 12, 1993.

§ 1357.05. Exclusion of employee or dependent; Limitation on exclu-
sion of coverage

Except in the case of a late enrollee, or for satisfaction of a preexisting
condition clause in the case of initial coverage of an eligible employee, a plan
may not exclude any eligible employee or dependent who would otherwise be
entitled to health care services on the basis of an actual or expected health
condition of that employee or dependent. No plan contract may limit or exclude
coverage for a specific eligible employee or dependent by type of illness,
treatment, medical condition, or accident, except for preexisting conditions as
permitted by Section 1357.06.

HISTORY: operative July 1, 1993. Amended Stats 1995 ch
Added Stats 1992 ch 1128 § 5 (AB 1672), 668 § 2 (AB 503).

§ 1357.06. Preexisting condition provisions

(a)(1) Preexisting condition provisions of a plan contract shall not exclude
coverage for a period beyond six months following the individual’s effective
date of coverage and may only relate to conditions for which medical advice,
diagnosis, care, or treatment, including prescription drugs, was recom-
mended or received from a licensed health practitioner during the six
months immediately preceding the effective date of coverage.

(2) Notwithstanding paragraph (1), a plan contract offered to a small
employer shall not impose any preexisting condition provision upon any
child under 19 years of age.

(b) Aplan that does not utilize a preexisting condition provision may impose
a waiting or affiliation period, not to exceed 60 days, before the coverage issued
subject to this article shall become effective. During the waiting or affiliation
period no premiums shall be charged to the enrollee or the subscriber.

(¢) In determining whether a preexisting condition provision or a waiting or
affiliation period applies to any person, a plan shall credit the time the person
was covered under creditable coverage, provided the person becomes eligible
for coverage under the succeeding plan contract within 62 days of termination
of prior coverage, exclusive of any waiting or affiliation period, and applies for
coverage with the succeeding plan contract within the applicable enrollment
period. A plan shall also credit any time an eligible employee must wait before
enrolling in the plan, including any affiliation or employer-imposed waiting or
affiliation period. However, if a person’s employment has ended, the availabil-
ity of health coverage offered through employment or sponsored by an
employer has terminated, or an employer’s contribution toward health cover-
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age has terminated, a plan shall credit the time the person was covered under
creditable coverage if the person becomes eligible for health coverage offered
through employment or sponsored by an employer within 180 days, exclusive
of any waiting or affiliation period, and applies for coverage under the
succeeding plan contract within the applicable enrollment period.

(d) In addition to the preexisting condition exclusions authorized by subdi-
vision (a) and the waiting or affiliation period authorized by subdivision (b),
health plans providing coverage to a guaranteed association may impose on
employers or individuals purchasing coverage who would not be eligible for
guaranteed coverage if they were not purchasing through the association a
waiting or affiliation period, not to exceed 60 days, before the coverage issued
subject to this article shall become effective. During the waiting or affiliation
period, no premiums shall be charged to the enrollee or the subscriber.

(e) An individual’s period of creditable coverage shall be certified pursuant
to subdivision (e) of Section 2701 of Title XXVII of the federal Public Health
Services Act (42 U.S.C. Sec. 300gg(e)).

(f) A health care service plan issuing group coverage may not impose a
preexisting condition exclusion to a condition relating to benefits for pregnancy
or maternity care.

HISTORY: 336 § 3 (SB 578), effective August 21, 1997;
Added Stats 1992 ch 1128 § 5 (AB 1672), Stats 1998 ch 107 § 1 (AB 112), effective July 6,

operative July 1, 1993. Amended Stats 1993 ch  1998; Stats 2010 ch 656 § 1 (AB 2244), effective

1146 § 3 (AB 28), effective October 10, 1993; January 1, 2011.

Stats 1994 ch 484 § 1 (AB 3655); Stats 1997 ch

§ 1357.07. Late enrollees

No plan contract may exclude late enrollees from coverage for more than 12
months from the date of the late enrollees application for coverage. No
premium shall be charged to the late enrollee until the exclusion period has
ended.

HISTORY:
Added Stats 1992 ch 1128 § 5 (AB 1672),
operative July 1, 1993.

§ 1357.08. Services to be provided

All health care service plan contracts offered to a small employer shall
provide to subscribers and enrollees at least all of the basic health care services
included in subdivision (b) of Section 1345, and in Section 1300.67 of the
California Code of Regulations.

HISTORY:
Added Stats 1992 ch 1128 § 5 (AB 1672),
operative July 1, 1993.

§ 1357.09. When plan not required to offer contract

No plan shall be required to offer a health care service plan contract or
accept applications for the contract pursuant to this article in the case of any
of the following:

(a) To a small employer, if the small employer is not physically located in
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a plan’s approved service areas, or if an eligible employee and dependents
who are to be covered by the plan contract do not work or reside within a
plan’s approved service areas.

(b)(1) Within a specific service area or portion of a service area, if a plan
reasonably anticipates and demonstrates to the satisfaction of the director
that it will not have sufficient health care delivery resources to assure that
health care services will be available and accessible to the eligible
employee and dependents of the employee because of its obligations to
existing enrollees.

(2) A plan that cannot offer a health care service plan contract to small
employers because it is lacking in sufficient health care delivery resources
within a service area or a portion of a service area may not offer a contract
in the area in which the plan is not offering coverage to small employers
to new employer groups with more than 50 eligible employees until the
plan notifies the director that it has the ability to deliver services to small
employer groups, and certifies to the director that from the date of the
notice it will enroll all small employer groups requesting coverage in that
area from the plan unless the plan has met the requirements of subdivi-
sion (d).

(3) Nothing in this article shall be construed to limit the director’s
authority to develop and implement a plan of rehabilitation for a health
care service plan whose financial viability or organizational and adminis-
trative capacity has become impaired.

(¢) Offer coverage to a small employer or an eligible employee as defined
under paragraph (2) of subdivision (b) of Section 1357 that, within 12
months of application for coverage, disenrolled from a plan contract offered
by the plan.

(d)(1) The director approves the plan’s certification that the number of

eligible employees and dependents enrolled under contracts issued during

the current calendar year equals or exceeds either of the following:

(A) In the case of a plan that administers any self-funded health
coverage arrangements in California, 10 percent of the total enrollment
of the plan in California as of December 31 of the preceding year.

(B) In the case of a plan that does not administer any self-funded
health coverage arrangements in California, 8 percent of the total
enrollment of the plan in California as of December 31 of the preceding
year. If that certification is approved, the plan shall not offer any health
care service plan contract to any small employers during the remainder
of the current year.

(2) If a health care service plan treats an affiliate or subsidiary as a
separate carrier for the purpose of this article because one health care
service plan is qualified under the federal Health Maintenance Organiza-
tion Act (42 U.S.C. Sec. 300e et seq.) and does not offer coverage to small
employers, while the affiliate or subsidiary offers a plan contract that is
not qualified under the federal Health Maintenance Organization Act (42
U.S.C. Sec. 300e et seq.) and offers plan contracts to small employers, the
health care service plan offering coverage to small employers shall enroll
new eligible employees and dependents, equal to the applicable percentage
of the total enrollment of both the health care service plan qualified under
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the federal Health Maintenance Organization Act (42 U.S.C. Sec. 300e et

seq.) and its affiliate or subsidiary.

(8)(A) The certified statement filed pursuant to this subdivision shall
state the following:

(1) Whether the plan administers any self-funded health coverage
arrangements in California.

(i1) The plan’s total enrollment as of December 31 of the preceding
year.

(iii)) The number of eligible employees and dependents enrolled
under contracts issued to small employer groups during the current
calendar year.

(B) The director shall, within 45 days, approve or disapprove the
certified statement. If the certified statement is disapproved, the plan
shall continue to issue coverage as required by Section 1357.03 and be
subject to disciplinary action as set forth in Article 7 (commencing with
Section 1386).

(e) Ahealth care service plan that, as of December 31 of the prior year, had
a total enrollment of fewer than 100,000 and 50 percent or more of the plan’s
total enrollment have premiums paid by the Medi-Cal program.

(f) A social health maintenance organization, as described in subdivision
(a) of Section 2355 of the federal Deficit Reduction Act of 1984 (P.L. 98-369),
that, as of December 31 of the prior year, had a total enrollment of fewer
than 100,000 and has 50 percent or more of the organization’s total
enrollment premiums paid by the Medi-Cal program or Medicare programs,
or by a combination of Medi-Cal and Medicare. In no event shall this
exemption be based upon enrollment in Medicare supplement contracts, as
described in Article 3.5 (commencing with Section 1358).

HISTORY: 1146 § 3.5 (AB 28), effective October 10, 1993;

Added Stats 1992 ch 1128 § 5 (AB 1672), Stats 1999 ch 83 § 97 (SB 966), ch 525 § 62 (AB
operative July 1, 1993. Amended Stats 1993 ch ~ 78), operative July 1, 2000; Stats 2006 ch 538 §
113 § 3 (AB 1742), effective July 12, 1993, ch 353 (SB 1852), effective January 1, 2007.

§ 1357.10. Requirement that plan discontinue offering contracts or
accepting applications

The director may require a plan to discontinue the offering of contracts or
acceptance of applications from any small employer or group with more than
50 employees upon a determination by the director that the plan does not have
sufficient financial viability, or organizational and administrative capacity to
assure the delivery of health care services to its enrollees. In determining
whether the conditions of this section have been met, the director shall
consider, but not be limited to, the plan’s compliance with the requirements of
Section 1367, Article 6 (commencing with Section 1375), and the rules adopted
thereunder.

HISTORY: operative July 1, 1993. Amended Stats 1999 ch
Added Stats 1992 ch 1128 § 5 (AB 1672), 525 § 63 (AB 78), operative July 1, 2000.



63 SMALL EMPLOYER ACCESS FOR HEALTH CARE § 1357.12

§ 1357.11. [Section repealed 2011.]

HISTORY: 21, 1997; Stats 1999 ch 525 § 64 (AB 78),

Added Stats 1992 ch 1128 § 5 (AB 1672), operative July 1, 2000; Repealed Stats 2010 ch
operative July 1, 1993. Amended Stats 1993 ch 658 § 1 (AB 2470), effective January 1, 2011.
1146 § 4 (AB 28), effective October 10, 1993; The repealed section related to renewability of
Stats 1997 ch 336 § 4 (SB 578), effective August  contracts.

§ 1357.12. Requirements for premiums

Premiums for contracts offered or delivered by plans on or after the effective
date of this article shall be subject to the following requirements:

(a)(1) The premium for new business shall be determined for an eligible
employee in a particular risk category after applying a risk adjustment
factor to the plan’s standard employee risk rates. The risk adjusted
employee risk rate may not be more than 120 percent or less than 80
percent of the plan’s applicable standard employee risk rate until July 1,
1996. Effective July 1, 1996, this factor may not be more than 110 percent
or less than 90 percent.

(2) The premium charged a small employer for new business shall be
equal to the sum of the risk adjusted employee risk rates.

(3) The standard employee risk rates applied to a small employer for

new business shall be in effect for no less than six months.
(b)(1) The premium for in force business shall be determined for an
eligible employee in a particular risk category after applying a risk
adjustment factor to the plan’s standard employee risk rates. The risk
adjusted employee risk rates may not be more than 120 percent or less
than 80 percent of the plan’s applicable standard employee risk rate until
July 1, 1996. Effective July 1, 1996, this factor may not be more than 110
percent or less than 90 percent. The factor effective July 1, 1996, shall
apply to in force business at the earlier of either the time of renewal or
July 1, 1997. The risk adjustment factor applied to a small employer may
not increase by more than 10 percentage points from the risk adjustment
factor applied in the prior rating period. The risk adjustment factor for a
small employer may not be modified more frequently than every 12
months.

(2) The premium charged a small employer for in force business shall be
equal to the sum of the risk adjusted employee risk rates. The standard
employee risk rates shall be in effect for no less than six months.

(3) For a contract that a plan has discontinued offering, the risk
adjustment factor applied to the standard employee risk rates for the first
rating period of the new contract that the small employer elects to
purchase shall be no greater than the risk adjustment factor applied in the
prior rating period to the discontinued contract. However, the risk ad-
justed employee risk rate may not be more than 120 percent or less than
80 percent of the plan’s applicable standard employee risk rate until July
1, 1996. Effective July 1, 1996, this factor may not be more than 110
percent or less than 90 percent. The factor effective July 1, 1996, shall
apply to in force business at the earlier of either the time of renewal or
July 1, 1997. The risk adjustment factor for a small employer may not be
modified more frequently than every 12 months.
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(e)(1) For any small employer, a plan may, with the consent of the small
employer, establish composite employee and dependent rates for either
new business or renewal of in force business. The composite rates shall be
determined as the average of the risk adjusted employee risk rates for the
small employer, as determined in accordance with the requirements of
subdivisions (a) and (b). The sum of the composite rates so determined
shall be equal to the sum of the risk adjusted employee risk rates for the
small employer.

(2) The composite rates shall be used for all employees and dependents
covered throughout a rating period of no less than six months nor more
than 12 months, except that a plan may reserve the right to redetermine
the composite rates if the enrollment under the contract changes by more
than a specified percentage during the rating period. Any redetermination
of the composite rates shall be based on the same risk adjusted employee
risk rates used to determine the initial composite rates for the rating
period. If a plan reserves the right to redetermine the rates and the
enrollment changes more than the specified percentage, the plan shall
redetermine the composite rates if the redetermined rates would result in
a lower premium for the small employer. A plan reserving the right to
redetermine the composite rates based upon a change in enrollment shall
use the same specified percentage to measure that change with respect to
all small employers electing composite rates.

HISTORY: 1146 § 4.5 (AB 28), effective October 10, 1993;
Added Stats 1992 ch 1128 § 5 (AB 1672), Stats 1995 ch 668 § 3 (AB 503); Stats 1996 ch 50

operative July 1, 1993. Amended Stats 1993 ch  § 1 (SB 849), effective May 24, 1996.

113 § 4 (AB 1742), effective July 12, 1993, ch

§ 1357.13. Risk rates to be applied

Plans shall apply standard employee risk rates consistently with respect to
all small employers.

HISTORY:
Added Stats 1992 ch 1128 § 5 (AB 1672),
operative July 1, 1993.

§ 1357.14. Disclosures required with offer of contract

In connection with the offering for sale of any plan contract to a small
employer, each plan shall make a reasonable disclosure, as part of its
solicitation and sales materials, of the following:

(a) The extent to which premium rates for a specified small employer are
established or adjusted in part based upon the actual or expected variation
in service costs or actual or expected variation in health condition of the
employees and dependents of the small employer.

(b) The provisions concerning the plan’s right to change premium rates
and the factors other than provision of services experience that affect
changes in premium rates.

(c) Provisions relating to the guaranteed issueand renewal of contracts.

(d) Provisions relating to the effect of any preexisting condition provision.

(e) Provisions relating to the small employer’s right to apply for any
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contract written, issued, or administered by the plan at the time of
application for a new health care service plan contract, or at the time of
renewal of a health care service plan contract.

(f) The availability, upon request, of a listing of all the plan’s contracts and
benefit plan designs offered to small employers, including the rates for each
contract.

(g) At the time it offers a contract to a small employer, each plan shall
provide the small employer with a statement of all of its plan contracts
offered to small employers, including the rates for each plan contract, in the
service area in which the employer’s employees and eligible dependents who
are to be covered by the plan contract work or reside. For purposes of this
subdivision, plans that are affiliated plans or that are eligible to file a
consolidated income tax return shall be treated as one health plan.

(h) Each plan shall do all of the following:

(1) Prepare a brochure that summarizes all of its plan contracts offered
to small employers and to make this summary available to any small
employer and to solicitors upon request. The summary shall include for
each contract information on benefits provided, a generic description of the
manner in which services are provided, such as how access to providers is
limited, benefit limitations, required copayments and deductibles, stan-
dard employee risk rates, an explanation of the manner in which credit-
able coverage is calculated if a preexisting condition or affiliation period is
imposed, and a phone number that can be called for more detailed benefit
information. Plans are required to keep the information contained in the
brochure accurate and up to date and, upon updating the brochure, send
copies to solicitors and solicitor firms with whom the plan contracts to
solicit enrollments or subscriptions.

(2) For each contract, prepare a more detailed evidence of coverage and
make it available to small employers, solicitors, and solicitor firms upon
request. The evidence of coverage shall contain all information that a
prudent buyer would need to be aware of in making contract selections.

(3) Provide to small employers and solicitors, upon request, for any
given small employer the sum of the standard employee risk rates and the
sum of the risk adjusted employee risk rates. When requesting this
information, small employers, solicitors, and solicitor firms shall provide
the plan with the information the plan needs to determine the small
employer’s risk adjusted employee risk rate.

(4) Provide copies of the current summary brochure to all solicitors and
solicitor firms contracting with the plan to solicit enrollments or subscrip-
tions from small employers.

For purposes of this subdivision, plans that are affiliated plans or that are
eligible to file a consolidated income tax return shall be treated as one health
plan.

(i) Every solicitor or solicitor firm contracting with one or more plans to
solicit enrollments or subscriptions from small employers shall do all of the
following:

(1) When providing information on contracts to a small employer but
making no specific recommendations on particular plan contracts:

(A) Advise the small employer of the plan’s obligation to sell to any
small employer any plan contract it offers to small employers and
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provide them, upon request, with the actual rates that would be charged

to that employer for a given contract.

(B) Notify the small employer that the solicitor or solicitor firm will
procure rate and benefit information for the small employer on any plan
contract offered by a plan whose contract the solicitor sells.

(C) Notify the small employer that upon request the solicitor or
solicitor firm will provide the small employer with the summary
brochure required under paragraph (1) of subdivision (h) for any plan
contract offered by a plan with whom the solicitor or solicitor firm has
contracted with to solicit enrollments or subscriptions.

(2) When recommending a particular benefit plan design or designs,
advise the small employer that, upon request, the agent will provide the
small employer with the brochure required by paragraph (1) of subdivision
(h) containing the benefit plan design or designs being recommended by
the agent or broker.

(3) Prior to filing an application for a small employer for a particular
contract:

(A) For each of the plan contracts offered by the plan whose contract
the solicitor or solicitor firm is offering, provide the small employer with
the benefit summary required in paragraph (1) of subdivision (h) and
the sum of the standard employee risk rates for that particular em-
ployer.

(B) Notify the small employer that, upon request, the solicitor or
solicitor firm will provide the small employer with an evidence of
coverage brochure for each contract the plan offers.

(C) Notify the small employer that, from July 1, 1993, to July 1, 1996,
actual rates may be 20 percent higher or lower than the sum of the
standard employee risk rates, and from July 1, 1996, and thereafter,
actual rates may be 10 percent higher or lower than the sum of the
standard employee risk rates, depending on how the plan assesses the
risk of the small employer’s group.

(D) Notify the small employer that, upon request, the solicitor or
solicitor firm will submit information to the plan to ascertain the small
employer’s sum of the risk adjusted employee risk rate for any contract
the plan offers.

(E) Obtain a signed statement from the small employer acknowledg-
ing that the small employer has received the disclosures required by this
section.

HISTORY: 113 § 4.5 (AB 1742), effective July 12, 1993;
Added Stats 1992 ch 1128 § 5 (AB 1672), Stats 1997 ch 336 § 5 (SB 578), effective August
operative July 1, 1993. Amended Stats 1993 ch 21, 1997.

§ 1357.15. Notice of material modification; Amendments to plan;
Maintenance of information; Availability of risk adjustment factor

(a) At least 20 business days prior to renewing or amending a plan contract
subject to this article which will be in force on the operative date of this article,
a plan shall file a notice of material modification with the director in
accordance with the provisions of Section 1352. The notice of material
modification shall include a statement certifying that the plan is in compliance
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with subdivision (j) of Section 1357 and Section 1357.12. The certified state-
ment shall set forth the standard employee risk rate for each risk category and
the highest and lowest risk adjustment factors that will be used in setting the
rates at which the contract will be renewed or amended. Any action by the
director, as permitted under Section 1352, to disapprove, suspend or postpone
the plan’s use of a plan contract shall be in writing, specifying the reasons that
the plan contract does not comply with the requirements of this chapter.

(b) At least 20 business days prior to offering a plan contract subject to this
article, all plans shall file a notice of material modification with the director in
accordance with the provisions of Section 1352. The notice of material
modification shall include a statement certifying that the plan is in compliance
with subdivision (j) of Section 1357 and Section 1357.12. The certified state-
ment shall set forth the standard employee risk rate for each risk category and
the highest and lowest risk adjustment factors that will be used in setting the
rates at which the contract will be offered. Plans that will be offering to a small
employer plan contracts approved by the director prior to the effective date of
this article shall file a notice of material modification in accordance with this
subdivision. Any action by the director, as permitted under Section 1352, to
disapprove, suspend or postpone the plan’s use of a plan contract shall be in
writing, specifying the reasons that the plan contract does not comply with the
requirements of this chapter.

(¢) Prior to making any changes in the risk categories, risk adjustment
factors or standard employee risk rates filed with the director pursuant to
subdivision (a) or (b), the plan shall file as an amendment a statement setting
forth the changes and certifying that the plan is in compliance with subdivision
(G) of Section 1357 and Section 1357.12. A plan may commence offering plan
contracts utilizing the changed risk categories set forth in the certified
statement on the 31st day from the date of the filing, or at an earlier time
determined by the director, unless the director disapproves the amendment by
written notice, stating the reasons therefor. If only the standard employee risk
rate is being changed, and not the risk categories or risk adjustment factors, a
plan may commence offering plan contracts utilizing the changed standard
employee risk rate upon filing the certified statement unless the director
disapproves the amendment by written notice.

(d) Periodic changes to the standard employee risk rate that a plan proposes
to implement over the course of up to 12 consecutive months may be filed in
conjunction with the certified statement filed under subdivision (a), (b), or (c).

(e) Each plan shall maintain at its principal place of business all of the
information required to be filed with the director pursuant to this section.

(f) Each plan shall make available to the director, on request, the risk
adjustment factor used in determining the rate for any particular small
employer.

(g) Nothing in this section shall be construed to limit the director’s authority
to enforce the rating practices set forth in this article.

HISTORY: operative July 1, 1993. Amended Stats 1999 ch
Added Stats 1992 ch 1128 § 5 (AB 1672), 525 § 65 (AB 78), operative July 1, 2000.
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§ 1357.16. Provision of administrative services by qualified associa-
tions

(a) Health care service plans may enter into contractual agreements with
qualified associations, as defined in subdivision (b), under which these quali-
fied associations may assume responsibility for performing specific adminis-
trative services, as defined in this section, for qualified association members.
Health care service plans that enter into agreements with qualified associa-
tions for assumption of administrative services shall establish uniform defini-
tions for the administrative services that may be provided by a qualified
association or its third-party administrator. The health care service plan shall
permit all qualified associations to assume one or more of these functions when
the health care service plan determines the qualified association demonstrates
the administrative capacity to assume these functions.

For the purposes of this section, administrative services provided by quali-
fied associations or their third-party administrators shall be services pertain-
ing to eligibility determination, enrollment, premium collection, sales, or
claims administration on a per-claim basis that would otherwise be provided
directly by the health care service plan or through a third-party administrator
on a commission basis or an agent or solicitor workforce on a commission basis.

Each health care service plan that enters into an agreement with any
qualified association for the provision of administrative services shall offer all
qualified associations with which it contracts the same premium discounts for
performing those services the health care service plan has permitted the
qualified association or its third-party administrator to assume. The health
care service plan shall apply these uniform discounts to the health care service
plan’s risk adjusted employee risk rates after the health plan has determined
the qualified association’s risk adjusted employee risk rates pursuant to
Section 1357.12. The health care service plan shall report to the Department
of Managed Health Care its schedule of discount for each administrative
service.

In no instance may a health care service plan provide discounts to qualified
associations that are in any way intended to, or materially result in, a
reduction in premium charges to the qualified association due to the health
status of the membership of the qualified association. In addition to any other
remedies available to the director to enforce this chapter, the director may
declare a contract between a health care service plan and a qualified associa-
tion for administrative services pursuant to this section null and void if the
director determines any discounts provided to the qualified association are
intended to, or materially result in, a reduction in premium charges to the
qualified association due to the health status of the membership of the
qualified association.

(b) For the purposes of this section, a qualified association is a nonprofit
corporation comprised of a group of individuals or employers who associate
based solely on participation in a specified profession or industry, that
conforms to all of the following requirements:

(1) It accepts for membership any individual or small employer meeting
its membership criteria.

(2) It does not condition membership directly or indirectly on the health or
claims history of any person.
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(8) It uses membership dues solely for and in consideration of the
membership and membership benefits, except that the amount of the dues
shall not depend on whether the member applies for or purchases insurance
offered by the association.

(4) Tt is organized and maintained in good faith for purposes unrelated to
insurance.

(5) It existed on January 1, 1972, and has been in continuous existence
since that date.

(6) It has a constitution and bylaws or other analogous governing docu-
ments that provide for election of the governing board of the association by
its members.

(7) 1t offered, marketed, or sold health coverage to its members for 20
continuous years prior to January 1, 1993.

(8) It agrees to offer only to association members any plan contract.

(9) It agrees to include any member choosing to enroll in the plan contract
offered by the association, provided that the member agrees to make
required premium payments.

(10) It complies with all provisions of this article.

(11) It had at least 10,000 enrollees covered by association sponsored
plans immediately prior to enactment of Chapter 1128 of the Statutes of
1992.

(12) It applies any administrative cost at an equal rate to all members
purchasing coverage through the qualified association.

(¢) A qualified association shall comply with Section 1357.52.

HISTORY: (AB 78), operative July 1, 2000; Stats 2000 ch
Added Stats 1996 ch 641 § 1 (AB 1360), 857 § 30 (AB 2903), operative until January 1,

operative until January 1, 2003. Amended 2003; Stats 2002 ch 227 § 1 (SB 1877); Stats

Stats 1997 ch 336 § 6 (SB 578), effective August 2012 ch 728 § 82 (SB 71), effective January 1,

21, 1997; Stats 1998 ch 107 § 2 (AB 112), 2013.

effective July 6, 1998; Stats 1999 ch 525 § 66

§ 1357.17. Regulations

The director may issue regulations that are necessary to carry out the
purposes of this article. Prior to the public comment period required on the
regulations under the Administrative Procedure Act, the director shall provide
the Insurance Commissioner with a copy of the proposed regulations. The
Insurance Commissioner shall have 30 days to notify the director in writing of
any comments on the regulations. The Insurance Commissioner’s comments
shall be included in the public notice issued on the regulations. Any rules and
regulations adopted pursuant to this article may be adopted as emergency
regulations in accordance with the Administrative Procedure Act (Chapter 3.5
(commencing with Section 11340) of Part 1 of Division 3 of Title 2 of the
Government Code). Until December 31, 1994, the adoption of these regulations
shall be deemed an emergency and necessary for the immediate preservation
of the public peace, health and safety or general welfare.

HISTORY: operative July 1, 1993. Amended Stats 1999 ch
Added Stats 1992 ch 1128 § 5 (AB 1672), 525 § 67 (AB 78), operative July 1, 2000.



§ 1357.18 KNOX-KEENE ACT 70

§ 1357.18. [Section repealed 2007.]

HISTORY: The repealed section related to health care
Added Stats 2002 ch 649 § 1 (AB 2178). coverage for employees subject to minimum
Repealed, January 1, 2007, by its own terms. hourly compensation.

§ 1357.19. Applicability

This article shall not apply to a health care service plan contract that is
subject to Article 3.16 (commencing with Section 1357.500) or Article 3.17
(commencing with Section 1357.600), except as otherwise provided in those
articles.

HISTORY:
Added Stats 2012 ch 852 § 2 (AB 1083),
effective January 1, 2013.

ARTICLE 3.11
Insurance Market Reform (Inoperative)

Section

1357.20. Contingent operative term of article (Inoperative).

1357.21. Application of requirements in Article 3.1 (Inoperative).

1357.22. Requirements of health care plan contracts for certain large and medium employers
(Inoperative).

1357.23. Reasonable efforts to contract with county hospital systems and clinics (Inoperative).

HISTORY: Added Stats 2003 ch 673 § 3.

§ 1357.20. Contingent operative term of article (Inoperative)

If the provisions of Part 8.7 (commencing with Section 2120) of Division 2 of
the Labor Code are held invalid, then the provisions of this article shall become
inoperative.

HISTORY:
Added Stats 2003 ch 673 § 3 (SB 2).

§ 1357.21. Application of requirements in Article 3.1 (Inoperative)

(a) Notwithstanding any other provision of law, on and after January 1,
2006, except as specified in subdivision (b), all requirements in Article 3.1
(commencing with Section 1357) applicable to offering, marketing, and selling
health care service plan contracts to small employers as defined in that article,
including, but not limited to, the obligation to fairly and affirmatively offer,
market, and sell all of the plan’s contracts to all employers, guaranteed
renewal of all health care service plan contracts, use of the risk adjustment
factor, and the restriction of risk categories to age, geographic region, and
family composition as described in that article, shall be applicable to all health
care service plan contracts offered to all small and medium employers
providing coverage to employees pursuant to Part 8.7 (commencing with
Section 2120) of Division 2 of the Labor Code, except as follows:

(1) For small and medium employers with two to 50 eligible employees, all
requirements in that article shall apply. As used in this article, “small
employer” shall have the meaning as defined in Section 2122.5 of the Labor
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Code and “medium employer” shall have the meaning as defined in Section

2122.4 of the Labor Code, unless the context otherwise requires.

(2) For medium employers with 51 or more eligible employees, all require-
ments in that article shall apply, except that the health care service plan
may develop health care coverage benefit plan designs to fairly and affirma-
tively market only to medium employer groups of 51 to 199 eligible
employees, and apply a risk adjustment factor of no more than 115 percent
and no less than 85 percent of the standard employee risk rate.

(b) Health care service plans shall be required to comply with this section
only beginning with the date when coverage begins to be offered through the
State Health Purchasing Program pursuant to Part 8.7 (commencing with
Section 2120 of Division 2 of the Labor Code.

HISTORY:
Added Stats 2003 ch 673 § 3 (SB 2).

§ 1357.22. Requirements of health care plan contracts for certain
large and medium employers (Inoperative)

On and after January 1, 2006, a health care service plan contract with an
employer as defined in Section 2122.6 of the Labor Code providing health
coverage to enrollees or subscribers shall meet all of the following require-
ments:

(a) The employer shall be responsible for the cost of health care coverage
except as provided in this section.

(b) An employer may require a potential enrollee to pay up to 20 percent
of the cost of the coverage, proof of which is provided by the employer in lieu
of paying the fee required by Part 8.7 (commencing with Section 2120) of
Division 2 of the Labor Code, unless the wages of the potential enrollee are
less than 200 percent of the federal poverty guidelines, as specified annually
by the United States Department of Health and Human Services. For
enrollees making a contribution for family coverage and whose wages are
less than 200 percent of the federal poverty guidelines for a family of three,
the applicable enrollee contribution shall not exceed 5 percent of wages. For
enrollees making a contribution for individual coverage and whose wages
are less than 200 percent of the federal poverty guidelines for an individual,
the applicable enrollee contribution shall not exceed 5 percent of wages of
the individual.

(c) If an employer, as defined in Section 2122.6 of the Labor Code, chooses
to purchase more than one means of coverage for potential enrollees and, if
applicable, dependents, the employer may require a higher level of contri-
bution from potential enrollees as long as one means of coverage meets the
standards of this section.

(d) An employer, as defined in Section 2122.6 of the Labor Code, may
purchase health care coverage that includes additional out-of-pocket ex-
penses, such as copayments, coinsurance, or deductibles. In reviewing
subscriber or enrollee share-of-premium, deductibles, copayments, and other
out-of-pocket costs, the department shall consider those permitted by the
board under Part 8.7 (commencing with Section 2120) of Division 2 of the
Labor Code.
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(e) Notwithstanding subdivision (b), a medium employer may require an
enrollee to contribute more than 20 percent of the cost of coverage if both of
the following apply:

(1) The coverage provided by the employer includes coverage for depen-
dents.

(2) The employer contributes an amount that exceeds 80 percent of the
cost of the coverage for an individual employee.

(f) The contract includes prescription drug coverage with out-of-pocket
costs for enrollees consistent with subdivision (d).

HISTORY:
Added Stats 2003 ch 673 § 3 (SB 2).

§ 1357.23. Reasonable efforts to contract with county hospital sys-
tems and clinics (Inoperative)

On and after January 1, 2006, all health care service plans contracting with
employers consistent with Section 1357.22 or with the State Health Purchas-
ing Program shall make reasonable efforts to contract with county hospital
systems and clinics, including providers or networks of providers that refer
enrollees to such hospitals and clinics, as well as community clinics and other
safety net providers. This section shall not prohibit a plan from applying
appropriate credentialing requirements consistent with this chapter. This
section shall not apply to a nonprofit health care service plan that provides
hospital services to its enrollees primarily through a nonprofit hospital
corporation with which the health care service plan shares an identical board
of directors.

HISTORY:
Added Stats 2003 ch 673 § 3 (SB 2).

ARTICLE 3.15
Preexisting Condition Provisions

Section

1357.50. Definitions.

1357.51. Preexisting condition; Waivered condition.
1357.52. Exclusion criteria.

1357.53. [Section repealed 2011.]

1357.54. [Section repealed 2011.]

1357.55. Operative date of article.

HISTORY: Added Stats 2012 ch 852 § 4 (AB 1083), effective January 1, 2013, operative
January 1, 2014. Former Article 3.15, entitled “Preexisting Condition Provisions and Late
Enrollees”, consisting of §§ 1357.50-1357.55, was added Stats 1992 ch 1128 § 6, operative July
1, 1993, and repealed January 1, 2014, by the terms of former H & S C § 1357.55.

§ 1357.50. Definitions

(a) For purposes of this article, the following definitions shall apply:

(1) “Health benefit plan” means a health care service plan contract that
provides medical, hospital, and surgical benefits. The term does not include
coverage of Medicare services pursuant to contracts with the United States
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government, Medicare supplement coverage, or coverage under a specialized
health care service plan contract.

(2) “Preexisting condition provision” means a contract provision that
excludes coverage for charges or expenses incurred during a specified period
following the enrollee’s effective date of coverage, as to a condition for which
medical advice, diagnosis, care, or treatment was recommended or received
during a specified period immediately preceding the effective date of cover-
age.

(3) “Creditable coverage” means:

(A) Any individual or group policy, contract, or program that is written
or administered by a health insurer, nonprofit hospital service plan, health
care service plan, fraternal benefits society, self-insured employer plan, or
any other entity, in this state or elsewhere, and that arranges or provides
medical, hospital and surgical coverage not designed to supplement other
private or governmental plans. The term includes continuation or conver-
sion coverage but does not include accident only, credit, coverage for onsite
medical clinics, disability income, Medicare supplement, long-term care
insurance, dental, vision, coverage issued as a supplement to liability
insurance, insurance arising out of a workers’ compensation or similar
law, automobile medical payment insurance, or insurance under which
benefits are payable with or without regard to fault and that is statutorily
required to be contained in any liability insurance policy or equivalent
self-insurance.

(B) The Medicare Program pursuant to Title XVIII of the federal Social
Security Act (42 U.S.C. Sec. 1395 et seq.).

(C) The Medicaid Program pursuant to Title XIX of the federal Social
Security Act (42 U.S.C. Sec. 1396 et seq.).

(D) Any other publicly sponsored program, provided in this state or
elsewhere, of medical, hospital, and surgical care.

(E) 10 U.S.C. Chapter 55 (commencing with Section 1071) (Civilian
Health and Medical Program of the Uniformed Services (CHAMPUR)).

(F) A medical care program of the Indian Health Service or of a tribal
organization.

(G) Ahealth plan offered under 5 U.S.C. Chapter 89 (commencing with
Section 8901) (Federal Employees Health Benefits Program (FEHBP)).

(H) A public health plan as defined in federal regulations authorized by
Section 2701(c)(1)(I) of the Public Health Service Act, as amended by
Public Law 104-191, the Health Insurance Portability and Accountability
Act of 1996.

(I) A health benefit plan under Section 5(e) of the Peace Corps Act (22
U.S.C. Sec. 2504(e)).

(J) Any other creditable coverage as defined by subsection (c) of Section
2704 of Title XXVII of the federal Public Health Service Act (42 U.S.C. Sec.
300gg-3(c)).

(4) “Waivered condition provision” means a contract provision that ex-
cludes coverage for charges or expenses incurred during a specified period of
time for one or more specific, identified, medical conditions.

(5) “Affiliation period” means a period that, under the terms of the health
benefit plan, must expire before health care services under the plan become
effective.
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(6) “Waiting period” means a period that is required to pass with respect
to an employee before the employee is eligible to be covered for benefits
under the terms of the plan.

(7) “Grandfathered health benefit plan” means a health benefit plan that
is a grandfathered health plan, as defined in Section 1251 of PPACA.

(8) “Nongrandfathered health benefit plan” means a health benefit plan
that is not a grandfathered health plan as defined in Section 1251 of PPACA.

(9) “PPACA” means the federal Patient Protection and Affordable Care
Act (Public Law 111-148), as amended by the federal Health Care and
Education Reconciliation Act of 2010 (Public Law 111-152), and any rules,
regulations, or guidance issued pursuant to that law.

HISTORY: effective January 1, 2013, operative January 1,
Added Stats 2012 ch 852 § 4 (AB 1083), 2014.

§ 1357.51. Preexisting condition; Waivered condition

(a) Ahealth benefit plan for group coverage shall not impose any preexisting
condition provision or waivered condition provision upon any enrollee.

(b)(1) A nongrandfathered health benefit plan for individual coverage shall

not impose any preexisting condition provision or waivered condition provi-

sion upon any enrollee.

(2) A grandfathered health benefit plan for individual coverage shall not
exclude coverage on the basis of a waivered condition provision or preexist-
ing condition provision for a period greater than 12 months following the
enrollee’s effective date of coverage, nor limit or exclude coverage for a
specific enrollee by type of illness, treatment, medical condition, or accident,
except for satisfaction of a preexisting condition provision or waivered
condition provision pursuant to this article. Waivered condition provisions or
preexisting condition provisions contained in individual grandfathered
health benefit plans may relate only to conditions for which medical advice,
diagnosis, care, or treatment, including use of prescription drugs, was
recommended or received from a licensed health practitioner during the 12
months immediately preceding the effective date of coverage.

(3) If Section 5000A of the Internal Revenue Code, as added by Section
1501 of PPACA, is repealed or amended to no longer apply to the individual
market, as defined in Section 2791 of the Public Health Service Act (42
U.S.C. Sec. 300gg-91), paragraph (1) shall become inoperative 12 months
after the date of that repeal or amendment and thereafter paragraph (2)
shall apply also to nongrandfathered health benefit plans for individual
coverage.

(4) In determining whether a preexisting condition provision or a waiv-
ered condition provision applies to an individual under this subdivision, a
plan shall credit the time the individual was covered under creditable
coverage, provided that the individual becomes eligible for coverage under
the succeeding plan contract within 62 days of termination of prior coverage
and applies for coverage under the succeeding plan within the applicable
enrollment period.

(¢) A health benefit plan for group or individual coverage shall not impose
a waiting period.
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HISTORY: 2 § 2 (SBX1 2), effective September 30, 2013;

Added Stats 2012 ch 852 § 4 (AB 1083), Stats 2014 ch 71 § 83 (SB 1304), effective
effective January 1, 2013, operative January 1, January 1, 2015, ch 195 § 2 (SB 1034), effective
2014. Amended Stats 2013-2014 1st Ex Sess ch  January 1, 2015 (ch 195 prevails).

§ 1357.52. Exclusion criteria

A health benefit plan for group coverage shall not establish rules for
eligibility, including continued eligibility, of an individual, or dependent of an
individual, to enroll under the terms of the plan based on any of the following
health status-related factors:

(a) Health status.

(b) Medical condition, including physical and mental illnesses.

(c) Claims experience.

(d) Receipt of health care.

(e) Medical history.

(D Genetic information.

(g) Evidence of insurability, including conditions arising out of acts of
domestic violence.

(h) Disability.

(1) Any other health status-related factor as determined by any federal
regulations, rules, or guidance issued pursuant to Section 2705 of the Public

Health Service Act.

HISTORY: effective January 1, 2013, operative January 1,
Added Stats 2012 ch 852 § 4 (AB 1083), 2014.

§ 1357.53. [Section repealed 2011.]

HISTORY: Repealed Stats 2010 ch 658 § 2 (AB 2470),

Added Stats 1997 ch 336 § 10 (SB 578), effective January 1, 2011. The repealed section
effective August 21, 1997. Amended Stats 1999 related to renewability exceptions for group
ch 525 § 68 (AB 78), operative July 1, 2000. plans.

§ 1357.54. [Section repealed 2011.]

HISTORY: Repealed Stats 2010 ch 658 § 3 (AB 2470),

Added Stats 1997 ch 336 § 11 (SB 578), effective January 1, 2011. The repealed section
effective August 21, 1997. Amended Stats 1999 related to renewability of individual health
ch 525 § 69 (AB 78), operative July 1, 2000. benefit plans.

§ 1357.55. Operative date of article
This article shall become operative on January 1, 2014.

HISTORY: effective January 1, 2013, operative January 1,
Added Stats 2012 ch 852 § 4 (AB 1083), 2014.

ARTICLE 3.16
Nongrandfathered Small Employer Plans

Section

1357.500. Definitions.

1357.501. Applicability of article.

1357.502. Health care plans subject to article.
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Section

1357.502.5. Applicability of article to association, trust, or other organization acting as health
care service plan.

1357.503. Small employer health benefit plans; Enrollment periods; Prohibited activities; Partici-
pation requirements; Small employer eligibility; Limitations on individual eligibility
rules; Single risk pool; Applicability.

1357.503.035. Purchase of small employer health coverage by association meeting definition of
guaranteed association.

1357.504. Premium charges for small employers; Effective date of coverage; Changing coverage.

1357.506. Imposition of preexisting condition provision or waiting or affiliation provision prohib-
ited.

1357.507. Restricting enrollment of late enrollees.

1357.508. Provision of essential health benefits required.

1357.509. Exceptions to requirement of offering health care service plan contract or accepting
applications for contract; Plan of rehabilitation.

1357.510. Ending of offering of contracts or accepting of applications.

1357.512. Variance of premium rates [Operative term contingent].

1357.514. Disclosures in connection with offering.

1357.515. Notice of material modification.

1357.516. Contracts for specific administrative services.

HISTORY: Added Stats 2012 ch 852 § 3 (AB 1083), effective January 1, 2013.

§ 1357.500. Definitions

As used in this article, the following definitions shall apply:

(a) “Child” means a child described in Section 22775 of the Government
Code and subdivisions (n) to (p), inclusive, of Section 599.500 of Title 2 of the
California Code of Regulations.

(b) “Dependent” means the spouse or registered domestic partner, or
child, of an eligible employee, subject to applicable terms of the health care
service plan contract covering the employee, and includes dependents of
guaranteed association members if the association elects to include depen-
dents under its health coverage at the same time it determines its member-
ship composition pursuant to subdivision (m).

(c) “Eligible employee” means either of the following:

(1) Any permanent employee who is actively engaged on a full-time
basis in the conduct of the business of the small employer with a normal
workweek of an average of 30 hours per week over the course of a month,
at the small employer’s regular places of business, who has met any
statutorily authorized applicable waiting period requirements. The term
does not include sole proprietors or the spouses of those sole proprietors,
partners of a partnership or the spouses of those partners, or employees
who work on a part-time, temporary, or substitute basis. It includes any
eligible employee, as defined in this paragraph, who obtains coverage
through a guaranteed association. Employees of employers purchasing
through a guaranteed association are eligible employees if they would
otherwise meet the definition except for the number of persons employed
by the employer. Permanent employees who work at least 20 hours but not
more than 29 hours are eligible employees if all four of the following apply:

(A) They otherwise meet the definition of an eligible employee except
for the number of hours worked.

(B) The employer offers the employees health coverage under a
health benefit plan.

(C) All similarly situated individuals are offered coverage under the
health benefit plan.
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(D) The employee shall have worked at least 20 hours per normal
workweek for at least 50 percent of the weeks in the previous calendar
quarter. The health care service plan may request any necessary
information to document the hours and time period in question, includ-
ing, but not limited to, payroll records and employee wage and tax
filings.

(2) Any member of a guaranteed association as defined in subdivision
(m).

(d) “Exchange” means the California Health Benefit Exchange created by
Section 100500 of the Government Code.

(e) “In force business” means an existing health benefit plan contract
issued by the plan to a small employer.

(f) “Late enrollee” means an eligible employee or dependent who has
declined enrollment in a health benefit plan offered by a small employer at
the time of the initial enrollment period provided under the terms of the
health benefit plan consistent with the periods provided pursuant to Section
1357.503 and who subsequently requests enrollment in a health benefit plan
of that small employer, except where the employee or dependent qualifies for
a special enrollment period provided pursuant to Section 1357.503. It also
means any member of an association that is a guaranteed association as well
as any other person eligible to purchase through the guaranteed association
when that person has failed to purchase coverage during the initial enroll-
ment period provided under the terms of the guaranteed association’s plan
contract consistent with the periods provided pursuant to Section 1357.503
and who subsequently requests enrollment in the plan, except where that
member or person qualifies for a special enrollment period provided pursu-
ant to Section 1357.503.

(g) “New business” means a health care service plan contract issued to a
small employer that is not the plan’s in force business.

(h) “Preexisting condition provision” means a contract provision that
excludes coverage for charges or expenses incurred during a specified period
following the enrollee’s effective date of coverage, as to a condition for which
medical advice, diagnosis, care, or treatment was recommended or received
during a specified period immediately preceding the effective date of cover-
age. No health care service plan shall limit or exclude coverage for any
individual based on a preexisting condition whether or not any medical
advice, diagnosis, care, or treatment was recommended or received before
that date.

(1) “Creditable coverage” means:

(1) Any individual or group policy, contract, or program that is written
or administered by a disability insurer, health care service plan, fraternal
benefits society, self-insured employer plan, or any other entity, in this
state or elsewhere, and that arranges or provides medical, hospital, and
surgical coverage not designed to supplement other private or governmen-
tal plans. The term includes continuation or conversion coverage but does
not include accident only, credit, coverage for onsite medical clinics,
disability income, Medicare supplement, long-term care, dental, vision,
coverage issued as a supplement to liability insurance, insurance arising
out of a workers’ compensation or similar law, automobile medical pay-
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ment insurance, or insurance under which benefits are payable with or

without regard to fault and that is statutorily required to be contained in

any liability insurance policy or equivalent self-insurance.

(2) The Medicare Program pursuant to Title XVIII of the federal Social
Security Act (42 U.S.C. Sec. 1395 et seq.).

(3) The Medicaid program pursuant to Title XIX of the federal Social
Security Act (42 U.S.C. Sec. 1396 et seq.).

(4) Any other publicly sponsored program, provided in this state or
elsewhere, of medical, hospital, and surgical care.

(5) Chapter 55 (commencing with Section 1071) of Title 10 of the United
States Code (Civilian Health and Medical Program of the Uniformed
Services (CHAMPUS)).

(6) A medical care program of the Indian Health Service or of a tribal
organization.

(7) A health plan offered under Chapter 89 (commencing with Section
8901) of Title 5 of the United States Code (Federal Employees Health
Benefits Program (FEHBP)).

(8) A public health plan as defined in federal regulations authorized by
Section 2701(c)(1)(I) of the federal Public Health Service Act, as amended
by Public Law 104-191, the federal Health Insurance Portability and
Accountability Act of 1996.

(9) A health benefit plan under Section 5(e) of the federal Peace Corps
Act (22 U.S.C. Sec. 2504(e)).

(10) Any other creditable coverage as defined by subsection (c) of
Section 2704 of Title XXVII of the federal Public Health Service Act (42
U.S.C. Sec. 300gg-3(c)).

() “Rating period” means the period for which premium rates established
by a plan are in effect and shall be no less than 12 months from the date of
issuance or renewal of the plan contract.

(k)(1) “Small employer” means any of the following:

(A) For plan years commencing on or after January 1, 2014, and on or
before December 31, 2015, any person, firm, proprietary or nonprofit
corporation, partnership, public agency, or association that is actively
engaged in business or service, that, on at least 50 percent of its working
days during the preceding calendar quarter or preceding calendar year,
employed at least one, but no more than 50, eligible employees, the
majority of whom were employed within this state, that was not formed
primarily for purposes of buying health care service plan contracts, and
in which a bona fide employer-employee relationship exists. For plan
years commencing on or after January 1, 2016, any person, firm,
proprietary or nonprofit corporation, partnership, public agency, or
association that is actively engaged in business or service, that, on at
least 50 percent of its working days during the preceding calendar
quarter or preceding calendar year, employed at least one, but no more
than 100, employees, the majority of whom were employed within this
state, that was not formed primarily for purposes of buying health care
service plan contracts, and in which a bona fide employer-employee
relationship exists. In determining whether to apply the calendar
quarter or calendar year test, a health care service plan shall use the
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test that ensures eligibility if only one test would establish eligibility. In

determining the number of employees or eligible employees, companies

that are affiliated companies and that are eligible to file a combined tax
return for purposes of state taxation shall be considered one employer.

Subsequent to the issuance of a health care service plan contract to a

small employer pursuant to this article, and for the purpose of deter-

mining eligibility, the size of a small employer shall be determined
annually. Except as otherwise specifically provided in this article,
provisions of this article that apply to a small employer shall continue to
apply until the plan contract anniversary following the date the em-
ployer no longer meets the requirements of this definition. It includes
any small employer as defined in this paragraph who purchases cover-
age through a guaranteed association, any employer purchasing cover-
age for employees through a guaranteed association, and any small
employer as defined in this paragraph who purchases coverage through
any arrangement.

(B) Any guaranteed association, as defined in subdivision (/), that
purchases health coverage for members of the association.

(2) For plan years commencing on or after January 1, 2019, for purposes
of determining whether an employer has one employee, sole proprietors
and their spouses, and partners of a partnership and their spouses, are not
employees.

(3) For plan years commencing on or after January 1, 2016, the
definition of small employer, for purposes of determining employer eligi-
bility in the small employer market, shall be determined using the method
for counting full-time employees and full-time equivalent employees set
forth in Section 4980H(c)(2) of the Internal Revenue Code.

() “Guaranteed association” means a nonprofit organization comprised of
a group of individuals or employers who associate based solely on participa-
tion in a specified profession or industry, accepting for membership any
individual or employer meeting its membership criteria, and that (1)
includes one or more small employers as defined in subparagraph (A) of
paragraph (1) of subdivision (k), (2) does not condition membership directly
or indirectly on the health or claims history of any person, (3) uses
membership dues solely for and in consideration of the membership and
membership benefits, except that the amount of the dues shall not depend on
whether the member applies for or purchases insurance offered to the
association, (4) is organized and maintained in good faith for purposes
unrelated to insurance, (5) has been in active existence on January 1, 1992,
and for at least five years prior to that date, (6) has included health
insurance as a membership benefit for at least five years prior to January 1,
1992, (7) has a constitution and bylaws, or other analogous governing
documents that provide for election of the governing board of the association
by its members, (8) offers any plan contract that is purchased to all
individual members and employer members in this state, (9) includes any
member choosing to enroll in the plan contracts offered to the association
provided that the member has agreed to make the required premium
payments, and (10) covers at least 1,000 persons with the health care service
plan with which it contracts. The requirement of 1,000 persons may be met
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if component chapters of a statewide association contracting separately with
the same carrier cover at least 1,000 persons in the aggregate.

This subdivision applies regardless of whether a contract issued by a plan
is with an association, or a trust formed for or sponsored by an association,
to administer benefits for association members.

For purposes of this subdivision, an association formed by a merger of two
or more associations after January 1, 1992, and otherwise meeting the
criteria of this subdivision shall be deemed to have been in active existence
on January 1, 1992, if its predecessor organizations had been in active
existence on January 1, 1992, and for at least five years prior to that date
and otherwise met the criteria of this subdivision.

(m) “Members of a guaranteed association” means any individual or
employer meeting the association’s membership criteria if that person is a
member of the association and chooses to purchase health coverage through
the association. At the association’s discretion, it also may include employees
of association members, association staff, retired members, retired employ-
ees of members, and surviving spouses and dependents of deceased mem-
bers. However, if an association chooses to include these persons as members
of the guaranteed association, the association shall make that election in
advance of purchasing a plan contract. Health care service plans may
require an association to adhere to the membership composition it selects for
up to 12 months.

(n) “Affiliation period” means a period that, under the terms of the health
care service plan contract, must expire before health care services under the
contract become effective.

(0) “Grandfathered health plan” has the meaning set forth in Section 1251
of PPACA.

(p) “Nongrandfathered small employer health care service plan contract”
means a small employer health care service plan contract that is not a
grandfathered health plan.

(@) “Plan year” has the meaning set forth in Section 144.103 of Title 45 of
the Code of Federal Regulations.

(r) “PPACA” means the federal Patient Protection and Affordable Care Act
(Public Law 111-148), as amended by the federal Health Care and Education
Reconciliation Act of 2010 (Public Law 111-152), and any rules, regulations,
or guidance issued thereunder.

(s) “Small employer health care service plan contract” means a health
care service plan contract issued to a small employer.

(t) “Waiting period” means a period that is required to pass with respect
to an employee before the employee is eligible to be covered for benefits
under the terms of the contract.

(u) “Registered domestic partner” means a person who has established a
domestic partnership as described in Section 297 of the Family Code.

(v) “Family” means the subscriber and his or her dependent or depen-
dents.

(w) “Health benefit plan” means a health care service plan contract that
provides medical, hospital, and surgical benefits for the covered eligible
employees of a small employer and their dependents. The term does not
include coverage of Medicare services pursuant to contracts with the United
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States government, Medicare supplement coverage, or coverage under a
specialized health care service plan contract.

HISTORY: September 30, 2013; Stats 2014 ch 572 § 3 (SB

Added Stats 2012 ch 852 § 3 (AB 1083), 959), effective January 1, 2015; Stats 2015 ch 9
effective January 1, 2013. Amended Stats 2013-  § 1 (SB 125), effective June 17, 2015; Stats 2018
2014 1st Ex Sess ch 2 § 3 (SBX1 2), effective  c¢h 700 § 2 (SB 1375), effective January 1, 2019.

§ 1357.501. Applicability of article

This article shall apply only to nongrandfathered small employer health care
service plan contracts and only with respect to plan years beginning on or after
January 1, 2014.

HISTORY:
Added Stats 2012 ch 852 § 3 (AB 1083),
effective January 1, 2013.

§ 1357.502. Health care plans subject to article

(a) A health care service plan providing or arranging for the provision of
essential health benefits, as defined by the state pursuant to Section 1302 of
PPACA, to small employers shall be subject to this article if either of the
following conditions is met:

(1) Any portion of the premium is paid by a small employer, or any covered
individual is reimbursed, whether through wage adjustments or otherwise,
by a small employer for any portion of the premium.

(2) The plan contract is treated by the small employer or any of the
covered individuals as part of a plan or program for the purposes of Section
106 or 162 of the Internal Revenue Code.

(b) This article shall not apply to health care service plan contracts for
coverage of Medicare services pursuant to contracts with the United States
government, Medicare supplement, Medi-Cal contracts with the State Depart-
ment of Health Care Services, long-term care coverage, or specialized health
care service plan contracts.

HISTORY:
Added Stats 2012 ch 852 § 3 (AB 1083),
effective January 1, 2013.

§ 1357.502.5. Applicability of article to association, trust, or other
organization acting as health care service plan

Nothing in this article shall be construed to preclude the application of this
chapter to either of the following:
(a) An association, trust, or other organization acting as a “health care
service plan” as defined under Section 1345.
(b) An association, trust, or other organization or person presenting
information regarding a health care service plan to persons who may be
interested in subscribing or enrolling in the plan.

HISTORY:
Added Stats 2012 ch 852 § 3 (AB 1083),
effective January 1, 2013.
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§ 1357.503. Small employer health benefit plans; Enrollment periods;
Prohibited activities; Participation requirements; Small employer
eligibility; Limitations on individual eligibility rules; Single risk pool;
Applicability

(a)(1) Each plan shall fairly and affirmatively offer, market, and sell all of
the plan’s small employer health care service plan contracts to all small
employers in each service area in which the plan provides or arranges for the
provision of health care services.

(2) Each plan shall make available to each small employer all small
employer health care service plan contracts that the plan offers and sells to
small employers or to associations that include small employers in this state.
Health coverage through an association that is not related to employment
shall be considered individual coverage. The status of each distinct member
of an association shall determine whether that member’s association cover-
age is individual, small group, or large group health coverage.

(3) Aplan that offers qualified health plans through the Exchange shall be
deemed to be in compliance with paragraphs (1) and (2) with respect to small
employer health care service plan contracts offered through the Exchange in
those geographic regions in which the plan offers plan contracts through the
Exchange.

(b) A plan shall provide enrollment periods consistent with PPACA and
described in Section 155.725 of Title 45 of the Code of Federal Regulations.
Each plan shall provide special enrollment periods consistent with the special
enrollment periods described in Section 1399.849, to the extent permitted by
PPACA, except for both of the following:

(1) The special enrollment period described in paragraph (3) of subdivi-
sion (c) of Section 1399.849.

(2) The triggering events identified in paragraphs (d)(3) and (d)(6) of
Section 155.420 of Title 45 of the Code of Federal Regulations with respect
to plan contracts offered through the Exchange.

(¢) No plan or solicitor shall induce or otherwise encourage a small employer
to separate or otherwise exclude an eligible employee from a health care
service plan contract that is provided in connection with employee’s employ-
ment or membership in a guaranteed association.

(d) Every plan shall file with the director the reasonable employee partici-
pation requirements and employer contribution requirements that will be
applied in offering its plan contracts. Participation requirements shall be
applied uniformly among all small employer groups, except that a plan may
vary application of minimum employee participation requirements by the size
of the small employer group and whether the employer contributes 100 percent
of the eligible employee’s premium. Employer contribution requirements shall
not vary by employer size. A health care service plan shall not establish a
participation requirement that (1) requires a person who meets the definition
of a dependent in Section 1357.500 to enroll as a dependent if he or she is
otherwise eligible for coverage and wishes to enroll as an eligible employee and
(2) allows a plan to reject an otherwise eligible small employer because of the
number of persons that waive coverage due to coverage through another
employer. Members of an association eligible for health coverage under
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subdivision (m) of Section 1357.500, but not electing any health coverage
through the association, shall not be counted as eligible employees for
purposes of determining whether the guaranteed association meets a plan’s
reasonable participation standards.

(e) The plan shall not reject an application from a small employer for a small
employer health care service plan contract if all of the following conditions are
met:

(1) The small employer offers health benefits to 100 percent of its eligible
employees. Employees who waive coverage on the grounds that they have
other group coverage shall not be counted as eligible employees.

(2) The small employer agrees to make the required premium payments.

(3) The small employer agrees to inform the small employer’s employees
of the availability of coverage and the provision that those not electing
coverage must wait until the next open enrollment or a special enrollment
period to obtain coverage through the group if they later decide they would
like to have coverage.

(4) The employees and their dependents who are to be covered by the plan
contract work or reside in the service area in which the plan provides or
otherwise arranges for the provision of health care services.

(f) A plan or solicitor shall not, directly or indirectly, engage in the following
activities:

(1) Encourage or direct small employers to refrain from filing an applica-
tion for coverage with a plan because of the health status, claims experience,
industry, occupation of the small employer, or geographic location provided
that it is within the plan’s approved service area.

(2) Encourage or direct small employers to seek coverage from another
plan because of the health status, claims experience, industry, occupation of
the small employer, or geographic location provided that it is within the
plan’s approved service area.

(3) Employ marketing practices or benefit designs that will have the effect
of discouraging the enrollment of individuals with significant health needs
or discriminate based on an individual’s race, color, national origin, present
or predicted disability, age, sex, gender identity, sexual orientation, expected
length of life, degree of medical dependency, quality of life, or other health
conditions.

(g) A plan shall not, directly or indirectly, enter into any contract, agree-
ment, or arrangement with a solicitor that provides for or results in the
compensation paid to a solicitor for the sale of a health care service plan
contract to be varied because of the health status, claims experience, industry,
occupation, or geographic location of the small employer. This subdivision does
not apply to a compensation arrangement that provides compensation to a
solicitor on the basis of percentage of premium, provided that the percentage
shall not vary because of the health status, claims experience, industry,
occupation, or geographic area of the small employer.

(h)(1) A policy or contract that covers a small employer, as defined in Section

1304(b) of PPACA and in Section 1357.500, shall not establish rules for

eligibility, including continued eligibility, of an individual, or dependent of

an individual, to enroll under the terms of the policy or contract based on any
of the following health status-related factors:
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(A) Health status.

(B) Medical condition, including physical and mental illnesses.

(C) Claims experience.

(D) Receipt of health care.

(E) Medical history.

(F) Genetic information.

(G) Evidence of insurability, including conditions arising out of acts of
domestic violence.

(H) Disability.

(I) Any other health status-related factor as determined by any federal
regulations, rules, or guidance issued pursuant to Section 2705 of the
federal Public Health Service Act.

(2) Notwithstanding Section 1389.1, a health care service plan shall not

require an eligible employee or dependent to fill out a health assessment or
medical questionnaire prior to enrollment under a small employer health
care service plan contract. A health care service plan shall not acquire or
request information that relates to a health status-related factor from the
applicant or his or her dependent or any other source prior to enrollment of
the individual.
(1)(1) Ahealth care service plan shall consider as a single risk pool for rating
purposes in the small employer market the claims experience of all enrollees
in all nongrandfathered small employer health benefit plans offered by the
health care service plan in this state, whether offered as health care service
plan contracts or health insurance policies, including those insureds and
enrollees who enroll in coverage through the Exchange and insureds and
enrollees covered by the health care service plan outside of the Exchange.

(2) At least each calendar year, and no more frequently than each
calendar quarter, a health care service plan shall establish an index rate for
the small employer market in the state based on the total combined claims
costs for providing essential health benefits, as defined pursuant to Section
1302 of PPACA and Section 1367.005, within the single risk pool required
under paragraph (1). The index rate shall be adjusted on a marketwide basis
based on the total expected marketwide payments and charges under the
risk adjustment program established for the state pursuant to Section 1343
of PPACA and Exchange user fees, as described in subdivision (d) of Section
156.80 of Title 45 of the Code of Federal Regulations. The premium rate for
all of the nongrandfathered small employer health benefit plans within the
single risk pool required under paragraph (1) shall use the applicable
marketwide adjusted index rate, subject only to the adjustments permitted
under paragraph (3).

(3) A health care service plan may vary premium rates for a particular
nongrandfathered small employer health care service plan contract from its
index rate based only on the following actuarially justified plan-specific
factors:

(A) The actuarial value and cost-sharing design of the plan contract.

(B) The plan contract’s provider network, delivery system characteris-
tics, and utilization management practices.

(C) The benefits provided under the plan contract that are in addition to
the essential health benefits, as defined pursuant to Section 1302 of
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PPACA. These additional benefits shall be pooled with similar benefits
within the single risk pool required under paragraph (1) and the claims
experience from those benefits shall be utilized to determine rate varia-
tions for plan contracts that offer those benefits in addition to essential
health benefits.
(D) With respect to catastrophic plans, as described in subsection (e) of
Section 1302 of PPACA, the expected impact of the specific eligibility
categories for those plans.
(E) Administrative costs, excluding any user fees required by the
Exchange.
(G) A plan shall comply with the requirements of Section 1374.3.
(k)(1) Except as provided in paragraph (2), if Section 2702 of the federal
Public Health Service Act (42 U.S.C. Sec. 300gg-1), as added by Section 1201
of PPACA, is repealed, this section shall become inoperative 12 months after
the repeal date, in which case health care service plans subject to this section
shall instead be governed by Section 1357.03 to the extent permitted by
federal law, and all references in this article to this section shall instead
refer to Section 1357.03 except for purposes of paragraph (2).

(2) Subdivision (b) shall remain operative with respect to health care
service plan contracts offered through the Exchange.

HISTORY: 639), effective January 1, 2014; Stats 2014 ch

Added Stats 2012 ch 852 § 3 (AB 1083), 572 § 4 (SB 959), effective January 1, 2015;
effective January 1, 2013. Amended Stats 2013-  Stats 2017 ch 468 § 1 (AB 156), effective Janu-
2014 1st Ex Sess ch 2 § 4 (SBX1 2), effective ary 1, 2018; Stats 2018 ch 700 § 3 (SB 1375),
September 30, 2013, Stats 2013 ch 316 § 1 (SB  effective January 1, 2019.

§ 1357.503.035. Purchase of small employer health coverage by asso-
ciation meeting definition of guaranteed association

(a) For plan contracts subject to this article, an association that meets the
definition of a guaranteed association, as set forth in Section 1357.500, except
for the requirement that 1,000 persons be covered, shall be entitled to purchase
small employer health coverage as if the association were a guaranteed
association, except that the coverage shall be guaranteed only for those
members of an association, as defined in subdivision (m) of Section 1357.500,
(1) who were receiving coverage or had successfully applied for coverage
through the association as of June 30, 1993, (2) who were receiving coverage
through the association as of December 31, 1992, and whose coverage lapsed at
any time thereafter because the employment through which coverage was
received ended or an employer’s contribution to health coverage ended, or (3)
who were covered at any time between June 30, 1993, and July 1, 1994, under
a contract that was in force on June 30, 1993.

(b) An association obtaining health coverage for its members pursuant to
this section shall otherwise be afforded all the rights of a guaranteed
association under this chapter, including, but not limited to, guaranteed
renewability of coverage.

HISTORY:
Added Stats 2012 ch 852 § 3 (AB 1083),
effective January 1, 2013.
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§ 1357.504. Premium charges for small employers; Effective date of
coverage; Changing coverage

(a) With respect to small employer health care service plan contracts offered
outside the Exchange, after a small employer submits a completed application
form for a plan contract, the health care service plan shall, within 30 days,
notify the employer of the employer’s actual premium charges for that plan
contract established in accordance with Section 1357.512. The employer shall
have 30 days in which to exercise the right to buy coverage at the quoted
premium charges.

(b) Except as provided in subdivision (c), when a small employer submits a
premium payment, based on the quoted premium charges, and that payment
is delivered or postmarked, whichever occurs earlier, within the first 15 days of
the month, coverage under the plan contract shall become effective no later
than the first day of the following month. When that payment is neither
delivered nor postmarked until after the 15th day of a month, coverage shall
become effective no later than the first day of the second month following
delivery or postmark of the payment.

(c)(1) With respect to a small employer health care service plan contract

offered through the Exchange, a plan shall apply coverage effective dates

consistent with those required under Section 155.720 of Title 45 of the Code

of Federal Regulations and of subdivision (e) of Section 1399.849.

(2) With respect to a small employer health care service plan contract
offered outside the Exchange for which an individual applies during a special
enrollment period described in subdivision (b) of Section 1357.503, the
following provisions shall apply:

(A) Coverage under the plan contract shall become effective no later
than the first day of the first calendar month beginning after the date the
plan receives the request for special enrollment.

(B) Notwithstanding subparagraph (A), in the case of a birth, adoption,
or placement for adoption, coverage under the plan contract shall become
effective on the date of birth, adoption, or placement for adoption.

(d) During the first 30 days after the effective date of the plan contract, the
small employer shall have the option of changing coverage to a different plan
contract offered by the same health care service plan. If a small employer
notifies the plan of the change within the first 15 days of a month, coverage
under the new plan contract shall become effective no later than the first day
of the following month. If a small employer notifies the plan of the change after
the 15th day of a month, coverage under the new plan contract shall become
effective no later than the first day of the second month following notification.

(e) All eligible employees and dependents listed on a small employer’s
completed application shall be covered on the effective date of the health
benefit plan.

HISTORY: 2014 1st Ex Sess ch 2 § 5 (SBX1 2), effective
Added Stats 2012 ch 852 § 3 (AB 1083), September 30, 2013; Stats 2015 ch 303 § 250
effective January 1, 2013. Amended Stats 2013-  (AB 731), effective January 1, 2016.
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§ 1357.506. Imposition of preexisting condition provision or waiting
or affiliation provision prohibited

A small employer health care service plan contract shall not impose a
preexisting condition provision or a waiting or affiliation period upon any
individual.

HISTORY:
Added Stats 2014 ch 195 § 4 (SB 1034),
effective January 1, 2015.

§ 1357.507. Restricting enrollment of late enrollees

Nothing in this article shall be construed as prohibiting a health care service
plan from restricting enrollment of late enrollees to open enrollment periods
provided under Section 1357.503 as authorized under Section 2702 of the
federal Public Health Service Act.

HISTORY:
Added Stats 2012 ch 852 § 3 (AB 1083),
effective January 1, 2013.

§ 1357.508. Provision of essential health benefits required

A small employer health care service plan contract shall provide to subscrib-
ers and enrollees at least all of the essential health benefits as defined by the
state pursuant to Section 1302 of PPACA.

HISTORY:
Added Stats 2012 ch 852 § 3 (AB 1083),
effective January 1, 2013.

§ 1357.509. Exceptions to requirement of offering health care service
plan contract or accepting applications for contract; Plan of rehabili-
tation

(a) To the extent permitted by PPACA, a plan shall not be required to offer
a health care service plan contract or accept applications for the contract
pursuant to this article in the case of any of the following:

(1) To a small employer, if the eligible employees and dependents who are
to be covered by the plan contract do not live, work, or reside within a plan’s
approved service areas.

(2)(A) Within a specific service area or portion of a service area, if a plan

reasonably anticipates and demonstrates to the satisfaction of the director

all of the following:

(1) It will not have sufficient health care delivery resources to ensure
that health care services will be available and accessible to the eligible
employee and dependents of the employee because of its obligations to
existing enrollees.

(i) It is applying this subparagraph uniformly to all employers
without regard to the claims experience of those employers, and their
employees and dependents, or any health status-related factor relating
to those employees and dependents.
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(iii) The action is not unreasonable or clearly inconsistent with the
intent of this chapter.

(B) A plan that cannot offer a health care service plan contract to small
employers because it is lacking in sufficient health care delivery resources
within a service area or a portion of a service area pursuant to subpara-
graph (A) may not offer a contract in the area in which the plan is not
offering coverage to small employers to new employer groups until the
later of the following dates:

(i) The 181st day after the date that coverage is denied pursuant to
this paragraph.

(i) The date the plan notifies the director that it has the ability to
deliver services to small employer groups, and certifies to the director
that from the date of the notice it will enroll all small employer groups
requesting coverage in that area from the plan.

(C) Subparagraph (B) shall not limit the plan’s ability to renew cover-
age already in force or relieve the plan of the responsibility to renew that
coverage as described in Section 1365.

(D) Coverage offered within a service area after the period specified in
subparagraph (B) shall be subject to the requirements of this section.
(b)(1) A health care service plan may decline to offer a health care service
plan contract to a small employer if the plan demonstrates to the satisfaction

of the director both of the following:

(A) It does not have the financial reserves necessary to underwrite
additional coverage. In determining whether this subparagraph has been
satisfied, the director shall consider, but not be limited to, the plan’s
compliance with the requirements of Section 1367, Article 6 (commencing
with Section 1375), and the rules adopted thereunder.

(B) It is applying this paragraph uniformly to all employers without
regard to the claims experience of those employers and their employees
and dependents or any health status-related factor relating to those
employees and dependents.

(2) A plan that denies coverage to a small employer under paragraph (1)
shall not offer coverage in the group market before the later of the following
dates:

(A) The 181st day after the date that coverage is denied pursuant to
paragraph (1).

(B) The date the plan demonstrates to the satisfaction of the director
that the plan has sufficient financial reserves necessary to underwrite
additional coverage.

(3) Paragraph (2) shall not limit the plan’s ability to renew coverage
already in force or relieve the plan of the responsibility to renew that
coverage as described in Section 1365.

(4) Coverage offered within a service area after the period specified in
paragraph (2) shall be subject to the requirements of this section.

(¢) Nothing in this article shall be construed to limit the director’s authority
to develop and implement a plan of rehabilitation for a health care service plan
whose financial viability or organizational and administrative capacity has
become impaired, to the extent permitted by PPACA.
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HISTORY: 2014 1st Ex Sess ch 2 § 6 (SBX1 2), effective
Added Stats 2012 ch 852 § 3 (AB 1083), September 30, 2013.
effective January 1, 2013. Amended Stats 2013-

§ 1357.510. Ending of offering of contracts or accepting of applica-
tions

The director may require a plan to discontinue the offering of contracts or
acceptance of applications from any small employer or group upon a determi-
nation by the director that the plan does not have sufficient financial viability,
or organizational and administrative capacity to ensure the delivery of health
care services to its enrollees. In determining whether the conditions of this
section have been met, the director shall consider, but not be limited to, the
plan’s compliance with the requirements of Section 1367, Article 6 (commenc-
ing with Section 1375), and the rules adopted thereunder.

HISTORY:
Added Stats 2012 ch 852 § 3 (AB 1083),
effective January 1, 2013.

§ 1357.512. Variance of premium rates [Operative term contingent]

(a) The premium rate for a small employer health care service plan contract
issued, amended, or renewed on or after January 1, 2014, shall vary with
respect to the particular coverage involved only by the following:

(1) Age, pursuant to the age bands established by the United States
Secretary of Health and Human Services and the age rating curve estab-
lished by the Centers for Medicare and Medicaid Services pursuant to
Section 2701(a)(3) of the federal Public Health Service Act (42 U.S.C. Sec.
300gg(a)(3)). Rates based on age shall be determined using the individual’s
age as of the date of the contract issuance or renewal, as applicable, and
shall not vary by more than three to one for like individuals of different age
who are 21 years of age or older as described in federal regulations adopted
pursuant to Section 2701(a)(3) of the federal Public Health Service Act (42
U.S.C. Sec. 300gg(a)(3)).

(2)(A) Geographic region. The geographic regions for purposes of rating

shall be the following:

(i) Region 1 shall consist of the Counties of Alpine, Amador, Butte,
Calaveras, Colusa, Del Norte, Glenn, Humboldt, Lake, Lassen, Mendo-
cino, Modoc, Nevada, Plumas, Shasta, Sierra, Siskiyou, Sutter, Tehama,
Trinity, Tuolumne, and Yuba.

(i1) Region 2 shall consist of the Counties of Marin, Napa, Solano, and
Sonoma.

(iii)) Region 3 shall consist of the Counties of El Dorado, Placer,
Sacramento, and Yolo.

(iv) Region 4 shall consist of the City and County of San Francisco.

(v) Region 5 shall consist of the County of Contra Costa.

(vi) Region 6 shall consist of the County of Alameda.

(vii) Region 7 shall consist of the County of Santa Clara.

(viii) Region 8 shall consist of the County of San Mateo.

(ix) Region 9 shall consist of the Counties of Monterey, San Benito,
and Santa Cruz.
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(x) Region 10 shall consist of the Counties of Mariposa, Merced, San

Joaquin, Stanislaus, and Tulare.

(xi) Region 11 shall consist of the Counties of Fresno, Kings, and

Madera.

(xii1) Region 12 shall consist of the Counties of San Luis Obispo, Santa

Barbara, and Ventura.

(xiii) Region 13 shall consist of the Counties of Imperial, Inyo, and

Mono.

(xiv) Region 14 shall consist of the County of Kern.
(xv) Region 15 shall consist of the ZIP Codes in the County of Los

Angeles starting with 906 to 912, inclusive, 915, 917, 918, and 935.

(xvi) Region 16 shall consist of the ZIP Codes in the County of Los

Angeles other than those identified in clause (xv).

(xvii) Region 17 shall consist of the Counties of Riverside and San

Bernardino.

(xviii) Region 18 shall consist of the County of Orange.
(xix) Region 19 shall consist of the County of San Diego.

(B) No later than June 1, 2017, the department, in collaboration with
the Exchange and the Department of Insurance, shall review the geo-
graphic rating regions specified in this paragraph and the impacts of those
regions on the health care coverage market in California, and submit a
report to the appropriate policy committees of the Legislature. The
requirement for submitting a report under this subparagraph is inopera-
tive June 1, 2021, pursuant to Section 10231.5 of the Government Code.
(3) Whether the contract covers an individual or family, as described in

PPACA.

(b) The rate for a health care service plan contract subject to this section
shall not vary by any factor not described in this section.

(c) The total premium charged to a small employer pursuant to this section
shall be determined by summing the premiums of covered employees and
dependents in accordance with Section 147.102(c)(1) of Title 45 of the Code of
Federal Regulations.

(d) The rating period for rates subject to this section shall be no less than 12
months from the date of issuance or renewal of the plan contract.

(e) If Section 2701 of the federal Public Health Service Act (42 U.S.C. Sec.
300gg), as added by Section 1201 of PPACA, is repealed, this section shall
become inoperative 12 months after the repeal date, in which case rates for
health care service plan contracts subject to this section shall instead be
subject to Section 1357.12, to the extent permitted by federal law, and all
references to this section shall be deemed to be references to Section 1357.12.

HISTORY: 2014 1st Ex Sess ch 2 § 7 (SBX1 2), effective
Added Stats 2012 ch 852 § 3 (AB 1083), September 30, 2013.
effective January 1, 2013. Amended Stats 2013-

§ 1357.514. Disclosures in connection with offering

In connection with the offering for sale of a small employer health care
service plan contract subject to this article, each plan shall make a reasonable
disclosure, as part of its solicitation and sales materials, of the following:

(a) The provisions concerning the plan’s right to change premium rates
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and the factors other than provision of services experience that affect
changes in premium rates. The plan shall disclose that claims experience
cannot be used.

(b) Provisions relating to the guaranteed issue and renewal of contracts.

(c) A statement that no preexisting condition provisions shall be allowed.

(d) Provisions relating to the small employer’s right to apply for any small
employer health care service plan contract written, issued, or administered
by the plan at the time of application for a new health care service plan
contract, or at the time of renewal of a health care service plan contract,
consistent with the requirements of PPACA.

(e) The availability, upon request, of a listing of all the plan’s contracts
and benefit plan designs offered, both inside and outside the Exchange, to
small employers, including the rates for each contract.

(f) At the time it offers a contract to a small employer, each plan shall
provide the small employer with a statement of all of its small employer
health care service plan contracts, including the rates for each plan contract,
in the service area in which the employer’s employees and eligible depen-
dents who are to be covered by the plan contract work or reside. For purposes
of this subdivision, plans that are affiliated plans or that are eligible to file
a consolidated income tax return shall be treated as one health plan.

(g) Each plan shall do all of the following:

(1) Prepare a brochure that summarizes all of its plan contracts offered
to small employers and to make this summary available to any small
employer and to solicitors upon request. The summary shall include for
each contract information on benefits provided, a generic description of the
manner in which services are provided, such as how access to providers is
limited, benefit limitations, required copayments and deductibles, and a
telephone number that can be called for more detailed benefit information.
Plans are required to keep the information contained in the brochure
accurate and up to date and, upon updating the brochure, send copies to
solicitors and solicitor firms with whom the plan contracts to solicit
enrollments or subscriptions.

(2) For each contract, prepare a more detailed evidence of coverage and
make it available to small employers, solicitors, and solicitor firms upon
request. The evidence of coverage shall contain all information that a
prudent buyer would need to be aware of in making contract selections.

(3) Provide copies of the current summary brochure to all solicitors and
solicitor firms contracting with the plan to solicit enrollments or subscrip-
tions from small employers.

For purposes of this subdivision, plans that are affiliated plans or that
are eligible to file a consolidated income tax return shall be treated as one
health plan.

(h) Every solicitor or solicitor firm contracting with one or more plans to
solicit enrollments or subscriptions from small employers shall do all of the
following:

(1) When providing information on contracts to a small employer but
making no specific recommendations on particular plan contracts:

(A) Advise the small employer of the plan’s obligation to sell to any
small employer any small employer health care service plan contract,
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consistent with PPACA, and provide the small employer, upon request,

with the actual rates that would be charged to that employer for a given

contract.

(B) Notify the small employer that the solicitor or solicitor firm will
procure rate and benefit information for the small employer on any plan
contract offered by a plan whose contract the solicitor sells.

(C) Notify the small employer that upon request the solicitor or
solicitor firm will provide the small employer with the summary
brochure required under paragraph (1) of subdivision (g) for any plan
contract offered by a plan with which the solicitor or solicitor firm has
contracted to solicit enrollments or subscriptions.

(D) Notify the small employer of the availability of coverage and the
availability of tax credits for certain employers consistent with PPACA
and state law, including any rules, regulations, or guidance issued in
connection therewith.

(2) When recommending a particular benefit plan design or designs,
advise the small employer that, upon request, the agent will provide the
small employer with the brochure required by paragraph (1) of subdivision
(g) containing the benefit plan design or designs being recommended by
the agent or broker.

(3) Prior to filing an application for a small employer for a particular
contract:

(A) For each of the plan contracts offered by the plan whose contract
the solicitor or solicitor firm is offering, provide the small employer with
the benefit summary required in paragraph (1) of subdivision (g) and the
premium for that particular employer.

(B) Notify the small employer that, upon request, the solicitor or
solicitor firm will provide the small employer with an evidence of
coverage brochure for each contract the plan offers.

(C) Obtain a signed statement from the small employer acknowledg-
ing that the small employer has received the disclosures required by this
section.

HISTORY: effective January 1, 2013. Amended Stats 2014
Added Stats 2012 ch 852 § 3 (AB 1083), ch 195§ 5 (SB 1034), effective January 1, 2015.

§ 1357.515. Notice of material modification

(a) At least 20 business days prior to renewing or amending a plan contract
subject to this article which will be in force on the operative date of this article,
a plan shall file a notice of material modification with the director in
accordance with the provisions of Section 1352. The notice of material
modification shall include a statement certifying that the plan is in compliance
with Section 1357.512. Any action by the director, as permitted under Section
1352, to disapprove, suspend, or postpone the plan’s use of a plan contract shall
be in writing, specifying the reasons that the plan contract does not comply
with the requirements of this chapter.

(b) At least 20 business days prior to offering a plan contract subject to this
article, all plans shall file a notice of material modification with the director in
accordance with the provisions of Section 1352. The notice of material
modification shall include a statement certifying that the plan is in compliance
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with Section 1357.512. Plans that will be offering to a small employer plan
contracts approved by the director prior to the effective date of this article shall
file a notice of material modification in accordance with this subdivision. Any
action by the director, as permitted under Section 1352, to disapprove,
suspend, or postpone the plan’s use of a plan contract shall be in writing,
specifying the reasons that the plan contract does not comply with the
requirements of this chapter.

(c) Each plan shall maintain at its principal place of business all of the
information required to be filed with the director pursuant to this section.

(d) Nothing in this section shall be construed to limit the director’s authority
to enforce the rating practices set forth in this article.

HISTORY:
Added Stats 2012 ch 852 § 3 (AB 1083),
effective January 1, 2013.

§ 1357.516. Contracts for specific administrative services

(a) Health care service plans may enter into contractual agreements with
qualified associations, as defined in subdivision (b), under which these quali-
fied associations may assume responsibility for performing specific adminis-
trative services, as defined in this section, for qualified association members.
Health care service plans that enter into agreements with qualified associa-
tions for assumption of administrative services shall establish uniform defini-
tions for the administrative services that may be provided by a qualified
association or its third-party administrator. The health care service plan shall
permit all qualified associations to assume one or more of these functions when
the health care service plan determines the qualified association demonstrates
the administrative capacity to assume these functions.

For the purposes of this section, administrative services provided by quali-
fied associations or their third-party administrators shall be services pertain-
ing to eligibility determination, enrollment, premium collection, sales, or
claims administration on a per-claim basis that would otherwise be provided
directly by the health care service plan or through a third-party administrator
on a commission basis or an agent or solicitor workforce on a commission basis.
Each health care service plan that enters into an agreement with any qualified
association for the provision of administrative services shall offer all qualified
associations with which it contracts the same premium discounts for perform-
ing those services the health care service plan has permitted the qualified
association or its third-party administrator to assume. The health care service
plan shall report to the department its schedule of discounts for each
administrative service.

In no instance may a health care service plan provide discounts to qualified
associations that are in any way intended to, or materially result in, a
reduction in premium charges to the qualified association due to the health
status of the membership of the qualified association. In addition to any other
remedies available to the director to enforce this chapter, the director may
declare a contract between a health care service plan and a qualified associa-
tion for administrative services pursuant to this section null and void if the
director determines any discounts provided to the qualified association are
intended to, or materially result in, a reduction in premium charges to the
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qualified association due to the health status of the membership of the
qualified association.

(b) For the purposes of this section, a qualified association is a nonprofit
corporation comprised of a group of individuals or employers who associate
based solely on participation in a specified profession or industry that conforms
to all of the following requirements:

(1) It accepts for membership any individual or small employer meeting
its membership criteria.

(2) It does not condition membership directly or indirectly on the health or
claims history of any person.

(3) It uses membership dues solely for and in consideration of the
membership and membership benefits, except that the amount of the dues
shall not depend on whether the member applies for or purchases insurance
offered by the association.

(4) It is organized and maintained in good faith for purposes unrelated to
insurance.

(5) It existed on January 1, 1972, and has been in continuous existence
since that date.

(6) It has a constitution and bylaws or other analogous governing docu-
ments that provide for election of the governing board of the association by
its members.

(7) It offered, marketed, or sold health coverage to its members for 20
continuous years prior to January 1, 1993.

(8) It agrees to offer only to association members any plan contract.

(9) It agrees to include any member choosing to enroll in the plan contract
offered by the association, provided that the member agrees to make
required premium payments.

(10) It complies with all provisions of this article.

(11) It had at least 10,000 enrollees covered by association sponsored
plans immediately prior to enactment of Chapter 1128 of the Statutes of
1992,

(12) It applies any administrative cost at an equal rate to all members
purchasing coverage through the qualified association.

(c) A qualified association shall comply with Section 1357.52.

HISTORY:
Added Stats 2012 ch 852 § 3 (AB 1083),
effective January 1, 2013.
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HISTORY: Added Stats 2012 ch 852 § 6 (AB 1083), effective January 1, 2013.

§ 1357.600. Definitions

As used in this article, the following definitions shall apply:

(a) “Dependent” means the spouse or registered domestic partner, or
child, of an eligible employee, subject to applicable terms of the health care
service plan contract covering the employee, and includes dependents of
guaranteed association members if the association elects to include depen-
dents under its health coverage at the same time it determines its member-
ship composition pursuant to subdivision (n).

(b) “Eligible employee” means either of the following:

(1) Any permanent employee who is actively engaged on a full-time

basis in the conduct of the business of the small employer with a normal
workweek of an average of 30 hours per week over the course of a month,
at the small employer’s regular places of business, who has met any
statutorily authorized applicable waiting period requirements. The term
does not include sole proprietors or the spouses of those sole proprietors,
partners of a partnership or the spouses of those partners, or employees
who work on a part-time, temporary, or substitute basis. It includes any
eligible employee, as defined in this paragraph, who obtains coverage
through a guaranteed association. Employees of employers purchasing
through a guaranteed association are eligible employees if they would
otherwise meet the definition except for the number of persons employed
by the employer. Permanent employees who work at least 20 hours but not
more than 29 hours are eligible employees if all four of the following apply:

(A) They otherwise meet the definition of an eligible employee except
for the number of hours worked.

(B) The employer offers the employees health coverage under a
health benefit plan.

(C) All similarly situated individuals are offered coverage under the
health benefit plan.

(D) The employee shall have worked at least 20 hours per normal
workweek for at least 50 percent of the weeks in the previous calendar
quarter. The health care service plan may request any necessary
information to document the hours and time period in question, includ-
ing, but not limited to, payroll records and employee wage and tax
filings.

(2) Any member of a guaranteed association as defined in subdivision

(n).
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(¢) “In force business” means an existing health benefit plan contract
issued by the plan to a small employer.

(d) “Late enrollee” means an eligible employee or dependent who has
declined enrollment in a health benefit plan offered by a small employer at
the time of the initial enrollment period provided under the terms of the
health benefit plan and who subsequently requests enrollment in a health
benefit plan of that small employer, provided that the initial enrollment
period shall be a period of at least 30 days. It also means any member of an
association that is a guaranteed association as well as any other person
eligible to purchase through the guaranteed association when that person
has failed to purchase coverage during the initial enrollment period provided
under the terms of the guaranteed association’s plan contract and who
subsequently requests enrollment in the plan, provided that the initial
enrollment period shall be a period of at least 30 days. However, an eligible
employee, any other person eligible for coverage through a guaranteed
association pursuant to subdivision (n), or an eligible dependent shall not be
considered a late enrollee if any of the following is applicable:

(1) The individual meets all of the following requirements:

(A) He or she was covered under another employer health benefit
plan, the Healthy Families Program, the Access for Infants and Mothers
(AIM) Program, the Medi-Cal program, or coverage through the Cali-
fornia Health Benefit Exchange at the time the individual was eligible
to enroll.

(B) He or she certified at the time of the initial enrollment that
coverage under another employer health benefit plan, the Healthy
Families Program, the AIM Program, the Medi-Cal program, or cover-
age through the California Health Benefit Exchange was the reason for
declining enrollment, provided that, if the individual was covered under
another employer health benefit plan, including a plan offered through
the California Health Benefit Exchange, the individual was given the
opportunity to make the certification required by this subdivision and
was notified that failure to do so could result in later treatment as a late
enrollee.

(C) He or she has lost or will lose coverage under another employer
health benefit plan as a result of termination of employment of the
individual or of a person through whom the individual was covered as a
dependent, change in employment status of the individual or of a person
through whom the individual was covered as a dependent, termination
of the other plan’s coverage, cessation of an employer’s contribution
toward an employee’s or dependent’s coverage, death of the person
through whom the individual was covered as a dependent, legal sepa-
ration, or divorce; or he or she has lost or will lose coverage under the
Healthy Families Program, the AIM Program, the Medi-Cal program, or
coverage through the California Health Benefit Exchange.

(D) He or she requests enrollment within 30 days after termination of
coverage or employer contribution toward coverage provided under
another employer health benefit plan, or requests enrollment within 60
days after termination of Medi-Cal program coverage, AIM Program
coverage, Healthy Families Program coverage, or coverage through the
California Health Benefit Exchange.
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(2) The employer offers multiple health benefit plans and the employee
elects a different plan during an open enrollment period.

(3) A court has ordered that coverage be provided for a spouse or minor
child under a covered employee’s health benefit plan.

(4)(A) In the case of an eligible employee, as defined in paragraph (1) of

subdivision (b), the plan cannot produce a written statement from the

employer stating that the individual or the person through whom the
individual was eligible to be covered as a dependent, prior to declining
coverage, was provided with, and signed, acknowledgment of an explicit
written notice in boldface type specifying that failure to elect coverage
during the initial enrollment period permits the plan to impose, at the
time of the individual’s later decision to elect coverage, an exclusion
from eligibility for coverage until the next open enrollment period,
unless the individual meets the criteria specified in paragraph (1), (2), or

(3). This exclusion from eligibility for coverage shall not be considered a

waiting period in violation of Section 1357.51 or 1357.607.

(B) In the case of an association member who did not purchase
coverage through a guaranteed association, the plan cannot produce a
written statement from the association stating that the association sent
a written notice in boldface type to all potentially eligible association
members at their last known address prior to the initial enrollment
period informing members that failure to elect coverage during the
initial enrollment period permits the plan to impose, at the time of the
member’s later decision to elect coverage, an exclusion from eligibility
for coverage until the next open enrollment period, unless the individual
meets the requirements of subparagraphs (A), (C), and (D) of paragraph
(1) or meets the requirements of paragraph (2) or (3). This exclusion
from eligibility for coverage shall not be considered a waiting period in
violation of Section 1357.51 or 1357.607.

(C) In the case of an employer or person who is not a member of an
association, was eligible to purchase coverage through a guaranteed
association, and did not do so, and would not be eligible to purchase
guaranteed coverage unless purchased through a guaranteed associa-
tion, the employer or person can demonstrate that he or she meets the
requirements of subparagraphs (A), (C), and (D) of paragraph (1), or
meets the requirements of paragraph (2) or (3), or that he or she recently
had a change in status that would make him or her eligible and that
application for enrollment was made within 30 days of the change.

(5) The individual is an employee or dependent who meets the criteria
described in paragraph (1) and was under a COBRA continuation provi-
sion and the coverage under that provision has been exhausted. For
purposes of this section, the definition of “COBRA” set forth in subdivision
(e) of Section 1373.621 shall apply.

(6) The individual is a dependent of an enrolled eligible employee who
has lost or will lose his or her coverage under the Healthy Families
Program, the AIM Program, the Medi-Cal program, or a health benefit
plan offered through the California Health Benefit Exchange and requests
enrollment within 60 days after termination of that coverage.

(7) The individual is an eligible employee who previously declined
coverage under an employer health benefit plan, including a plan offered
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through the California Health Benefit Exchange, and who has subse-
quently acquired a dependent who would be eligible for coverage as a
dependent of the employee through marriage, birth, adoption, or place-
ment for adoption, and who enrolls for coverage under that employer
health benefit plan on his or her behalf and on behalf of his or her
dependent within 30 days following the date of marriage, birth, adoption,
or placement for adoption, in which case the effective date of coverage
shall be the first day of the month following the date the completed request
for enrollment is received in the case of marriage, or the date of birth, or
the date of adoption or placement for adoption, whichever applies. Notice
of the special enrollment rights contained in this paragraph shall be
provided by the employer to an employee at or before the time the
employee is offered an opportunity to enroll in plan coverage.

(8) The individual is an eligible employee who has declined coverage for
himself or herself or his or her dependents during a previous enrollment
period because his or her dependents were covered by another employer
health benefit plan, including a plan offered through the California Health
Benefit Exchange, at the time of the previous enrollment period. That
individual may enroll himself or herself or his or her dependents for plan
coverage during a special open enrollment opportunity if his or her
dependents have lost or will lose coverage under that other employer
health benefit plan. The special open enrollment opportunity shall be
requested by the employee not more than 30 days after the date that the
other health coverage is exhausted or terminated. Upon enrollment,
coverage shall be effective not later than the first day of the first calendar
month beginning after the date the request for enrollment is received.
Notice of the special enrollment rights contained in this paragraph shall
be provided by the employer to an employee at or before the time the
employee is offered an opportunity to enroll in plan coverage.

(e) “Preexisting condition provision” means a contract provision that
excludes coverage for charges or expenses incurred during a specified period
following the enrollee’s effective date of coverage, as to a condition for which
medical advice, diagnosis, care, or treatment was recommended or received
during a specified period immediately preceding the effective date of cover-
age. A health care service plan shall not limit or exclude coverage for any
individual based on a preexisting condition whether or not any medical
advice, diagnosis, care, or treatment was recommended or received before
that date.

(f) “Creditable coverage” means:

(1) Any individual or group policy, contract, or program that is written
or administered by a disability insurer, health care service plan, fraternal
benefits society, self-insured employer plan, or any other entity, in this
state or elsewhere, and that arranges or provides medical, hospital, and
surgical coverage not designed to supplement other private or governmen-
tal plans. The term includes continuation or conversion coverage but does
not include accident only, credit, coverage for onsite medical clinics,
disability income, Medicare supplement, long-term care, dental, vision,
coverage issued as a supplement to liability insurance, insurance arising
out of a workers’ compensation or similar law, automobile medical pay-
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ment insurance, or insurance under which benefits are payable with or

without regard to fault and that is statutorily required to be contained in

any liability insurance policy or equivalent self-insurance.

(2) The Medicare Program pursuant to Title XVIII of the federal Social
Security Act (42 U.S.C. Sec. 1395 et seq.).

(3) The Medicaid program pursuant to Title XIX of the federal Social
Security Act (42 U.S.C. Sec. 1396 et seq.).

(4) Any other publicly sponsored program, provided in this state or
elsewhere, of medical, hospital, and surgical care.

(5) Chapter 55 (commencing with Section 1071) of Title 10 of the United
States Code (Civilian Health and Medical Program of the Uniformed
Services (CHAMPUS)).

(6) A medical care program of the Indian Health Service or of a tribal
organization.

(7) A health plan offered under Chapter 89 (commencing with Section
8901) of Title 5 of the United States Code (Federal Employees Health
Benefits Program (FEHBP)).

(8) A public health plan as defined in federal regulations authorized by
Section 2701(c)(1)(I) of the federal Public Health Service Act, as amended
by Public Law 104-191, the federal Health Insurance Portability and
Accountability Act of 1996.

(9) A health benefit plan under Section 5(e) of the federal Peace Corps
Act (22 U.S.C. Sec. 2504(e)).

(10) Any other creditable coverage as defined by subsection (c) of
Section 2704 of Title XXVII of the federal Public Health Service Act (42
U.S.C. Sec. 300gg-3(c)).

(g) “Rating period” means the period for which premium rates established
by a plan are in effect and shall be no less than 12 months from the date of
issuance or renewal of the health care service plan contract.

(h) “Risk adjusted employee risk rate” means the rate determined for an
eligible employee of a small employer in a particular risk category after
applying the risk adjustment factor.

(i) “Risk adjustment factor” means the percentage adjustment to be
applied equally to each standard employee risk rate for a particular small
employer, based upon any expected deviations from standard cost of services.
This factor may not be more than 110 percent or less than 90 percent.

(j) “Risk category” means the following characteristics of an eligible
employee: age, geographic region, and family composition of the employee,
plus the health benefit plan selected by the small employer.

(1) No more than the following age categories may be used in determin-
ing premium rates:

Under 30

30-39

40-49

50-54

55-59

60-64

65 and over.

However, for the 65 years of age and over category, separate premium
rates may be specified depending upon whether coverage under the plan
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contract will be primary or secondary to benefits provided by the Medicare
Program pursuant to Title XVIII of the federal Social Security Act (42
U.S.C. Sec. 1395 et seq.).

(2) Small employer health care service plans shall base rates to small
employers using no more than the following family size categories:

(A) Single.

(B) Married couple or registered domestic partners.

(C) One adult and child or children.

(D) Married couple or registered domestic partners and child or

children.
(3)(A) In determining rates for small employers, a plan that operates
statewide shall use no more than nine geographic regions in the state,
have no region smaller than an area in which the first three digits of all
its ZIP Codes are in common within a county, and divide no county into
more than two regions. Plans shall be deemed to be operating statewide
if their coverage area includes 90 percent or more of the state’s
population. Geographic regions established pursuant to this section
shall, as a group, cover the entire state, and the area encompassed in a
geographic region shall be separate and distinct from areas encom-
passed in other geographic regions. Geographic regions may be noncon-
tiguous.

(B)3) In determining rates for small employers, a plan that does not
operate statewide shall use no more than the number of geographic
regions in the state that is determined by the following formula: the
population, as determined in the last federal census, of all counties
that are included in their entirety in a plan’s service area divided by
the total population of the state, as determined in the last federal
census, multiplied by nine. The resulting number shall be rounded to
the nearest whole integer. A region shall not be smaller than an area
in which the first three digits of all its ZIP Codes are in common
within a county and no county may be divided into more than two
regions. The area encompassed in a geographic region shall be
separate and distinct from areas encompassed in other geographic
regions. Geographic regions may be noncontiguous. A plan shall not
have less than one geographic area.

(i1) If the formula in clause (i) results in a plan that operates in
more than one county having only one geographic region, then the
formula in clause (i) shall not apply and the plan may have two
geographic regions, provided that no county is divided into more than
one region.

This section does not require a plan to establish a new service area or
to offer health coverage on a statewide basis, outside of the plan’s
existing service area.

(k)(1) “Small employer” means any of the following:

(A) For plan years commencing on or after January 1, 2014, and on or
before December 31, 2015, any person, firm, proprietary or nonprofit
corporation, partnership, public agency, or association that is actively
engaged in business or service, that, on at least 50 percent of its working
days during the preceding calendar quarter or preceding calendar year,
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employed at least one, but no more than 50, eligible employees, the
majority of whom were employed within this state, that was not formed
primarily for purposes of buying health care service plan contracts, and
in which a bona fide employer-employee relationship exists. For plan
years commencing on or after January 1, 2016, any person, firm,
proprietary or nonprofit corporation, partnership, public agency, or
association that is actively engaged in business or service, that, on at
least 50 percent of its working days during the preceding calendar
quarter or preceding calendar year, employed at least one, but no more
than 100, eligible employees, the majority of whom were employed
within this state, that was not formed primarily for purposes of buying
health care service plan contracts, and in which a bona fide employer-
employee relationship exists. In determining whether to apply the
calendar quarter or calendar year test, a health care service plan shall
use the test that ensures eligibility if only one test would establish
eligibility. In determining the number of eligible employees, companies
that are affiliated companies and that are eligible to file a combined tax
return for purposes of state taxation shall be considered one employer.

Subsequent to the issuance of a health care service plan contract to a

small employer pursuant to this article, and for the purpose of deter-

mining eligibility, the size of a small employer shall be determined
annually. Except as otherwise specifically provided in this article,
provisions of this article that apply to a small employer shall continue to
apply until the plan contract anniversary following the date the em-
ployer no longer meets the requirements of this definition. It includes
any small employer as defined in this subparagraph who purchases
coverage through a guaranteed association, any employer purchasing
coverage for employees through a guaranteed association, and any small
employer as defined in this paragraph who purchases coverage through
any arrangement.

(B) Any guaranteed association, as defined in subdivision (m), that
purchases health coverage for members of the association.

(2) For plan years commencing on or after January 1, 2019, for purposes
of determining whether an employer has one employee, sole proprietors
and their spouses, and partners of a partnership and their spouses, are not
employees.

() “Standard employee risk rate” means the rate applicable to an eligible
employee in a particular risk category in a small employer group.

(m) “Guaranteed association” means a nonprofit organization comprised
of a group of individuals or employers who associate based solely on
participation in a specified profession or industry, accepting for membership
any individual or employer meeting its membership criteria, and that (1)
includes one or more small employers as defined in subparagraph (A) of
paragraph (1) of subdivision (k), (2) does not condition membership directly
or indirectly on the health or claims history of any person, (3) uses
membership dues solely for and in consideration of the membership and
membership benefits, except that the amount of the dues shall not depend on
whether the member applies for or purchases insurance offered to the
association, (4) is organized and maintained in good faith for purposes
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unrelated to insurance, (5) has been in active existence on January 1, 1992,
and for at least five years prior to that date, (6) has included health
insurance as a membership benefit for at least five years prior to January 1,
1992, (7) has a constitution and bylaws, or other analogous governing
documents that provide for election of the governing board of the association
by its members, (8) offers any plan contract that is purchased to all
individual members and employer members in this state, (9) includes any
member choosing to enroll in the plan contracts offered to the association
provided that the member has agreed to make the required premium
payments, and (10) covers at least 1,000 persons with the health care service
plan with which it contracts. The requirement of 1,000 persons may be met
if component chapters of a statewide association contracting separately with
the same carrier cover at least 1,000 persons in the aggregate.

This subdivision applies regardless of whether a contract issued by a plan
is with an association, or a trust formed for or sponsored by an association,
to administer benefits for association members.

For purposes of this subdivision, an association formed by a merger of two
or more associations after January 1, 1992, and otherwise meeting the
criteria of this subdivision shall be deemed to have been in active existence
on January 1, 1992, if its predecessor organizations had been in active
existence on January 1, 1992, and for at least five years prior to that date
and otherwise met the criteria of this subdivision.

(n) “Members of a guaranteed association” means any individual or
employer meeting the association’s membership criteria if that person is a
member of the association and chooses to purchase health coverage through
the association. At the association’s discretion, it also may include employees
of association members, association staff, retired members, retired employ-
ees of members, and surviving spouses and dependents of deceased mem-
bers. However, if an association chooses to include these persons as members
of the guaranteed association, the association shall make that election in
advance of purchasing a plan contract. Health care service plans may
require an association to adhere to the membership composition it selects for
up to 12 months.

(o) “Affiliation period” means a period that, under the terms of the health
care service plan contract, must expire before health care services under the
contract become effective.

(p) “Grandfathered small employer health care service plan contract”
means a small employer health care service plan contract that constitutes a
grandfathered health plan.

(q@) “Grandfathered health plan” has the meaning set forth in Section 1251
of PPACA.

(r) “Nongrandfathered small employer health care service plan contract”
means a small employer health care service plan contract that is not a
grandfathered health plan.

(s) “Plan year” has the meaning set forth in Section 144.103 of Title 45 of
the Code of Federal Regulations.

(t) “PPACA” means the federal Patient Protection and Affordable Care Act
(Public Law 111-148), as amended by the federal Health Care and Education
Reconciliation Act of 2010 (Public Law 111-152), and any rules, regulations,
or guidance issued thereunder.
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(u) “Registered domestic partner” means a person who has established a
domestic partnership as described in Section 297 of the Family Code.

(v) “Small employer health care service plan contract” means a health
care service plan contract issued to a small employer.

(w) “Waiting period” means a period that is required to pass with respect
to an employee before the employee is eligible to be covered for benefits
under the terms of the contract.

HISTORY: ch 195 § 6 (SB 1034), effective January 1, 2015;
Added Stats 2012 ch 852 § 6 (AB 1083), Stats 2018 ch 700 § 4 (SB 1375), effective
effective January 1, 2013. Amended Stats 2014  January 1, 2019.

§ 1357.601. Applicability of article

This article shall apply only to grandfathered small group health care
service plan contracts and only with respect to plan years commencing on or
after January 1, 2014.

HISTORY:
Added Stats 2012 ch 852 § 6 (AB 1083),
effective January 1, 2013.

§ 1357.602. Plans subject to this article

(a) A health care service plan providing or arranging for the provision of
basic health care services to small employers shall be subject to this article if
either of the following conditions are met:

(1) Any portion of the premium is paid by a small employer, or any covered
individual is reimbursed, whether through wage adjustments or otherwise,
by a small employer for any portion of the premium.

(2) The plan contract is treated by the small employer or any of the
covered individuals as part of a plan or program for the purposes of Section
106 or 162 of the Internal Revenue Code.

(b) This article shall not apply to health care service plan contracts for
coverage of Medicare services pursuant to contracts with the United States
government, Medicare supplement, Medi-Cal contracts with the State Depart-
ment of Health Care Services, long-term care coverage, or specialized health
care service plan contracts.

HISTORY:
Added Stats 2012 ch 852 § 6 (AB 1083),
effective January 1, 2013.

§ 1857.603. Construction of article

Nothing in this article shall be construed to preclude the application of this
chapter to either of the following:
(a) An association, trust, or other organization acting as a “health care
service plan” as defined under Section 1345.
(b) An association, trust, or other organization or person presenting
information regarding a health care service plan to persons who may be
interested in subscribing or enrolling in the plan.
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HISTORY:
Added Stats 2012 ch 852 § 6 (AB 1083),
effective January 1, 2013.

§ 1357.604. Sale of contracts to small employers; Filing of employee
participation and employer contribution requirements; Rejection of
application; Prohibited activities

(a)(1) A plan shall fairly and affirmatively renew a grandfathered health

plan contract with a small employer.

(2) Each plan shall make available to each small employer all nongrand-
fathered small employer health care service plan contracts that the plan
offers and sells to small employers or to associations that include small
employers in this state consistent with Article 3.1 (commencing with Section
1357).

(3) No plan or solicitor shall induce or otherwise encourage a small
employer to separate or otherwise exclude an eligible employee from a
health care service plan contract that is provided in connection with the
employee’s employment or membership in a guaranteed association.

(b) Every plan shall file with the director the reasonable employee partici-
pation requirements and employer contribution requirements that will be
applied in renewing its grandfathered health care service plan contracts.
Participation requirements shall be applied uniformly among all small em-
ployer groups, except that a plan may vary application of minimum employee
participation requirements by the size of the small employer group and
whether the employer contributes 100 percent of the eligible employee’s
premium. Employer contribution requirements shall not vary by employer
size. A health care service plan shall not establish a participation requirement
that (1) requires a person who meets the definition of a dependent in
subdivision (a) of Section 1357.600 to enroll as a dependent if he or she is
otherwise eligible for coverage and wishes to enroll as an eligible employee and
(2) allows a plan to reject an otherwise eligible small employer because of the
number of persons that waive coverage due to coverage through another
employer. Members of an association eligible for health coverage under
subdivision (n) of Section 1357.600, but not electing any health coverage
through the association, shall not be counted as eligible employees for
purposes of determining whether the guaranteed association meets a plan’s
reasonable participation standards.

(¢) No plan or solicitor shall, directly or indirectly, engage in the following
activities:

(1) Encourage or direct small employers to refrain from filing an applica-
tion for coverage or renewal of coverage with a plan because of the health
status, claims experience, industry, occupation of the small employer, or
geographic location provided that it is within the plan’s approved service
area.

(2) Encourage or direct small employers to seek coverage from another
plan, or coverage offered through the California Health Benefit Exchange,
because of the health status, claims experience, industry, occupation of the
small employer, or geographic location provided that it is within the plan’s
approved service area.
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(d) A plan shall not, directly or indirectly, enter into any contract, agree-
ment, or arrangement with a solicitor that provides for or results in the
compensation paid to a solicitor for the sale of a health care service plan
contract to be varied because of the health status, claims experience, industry,
occupation, or geographic location of the small employer. This subdivision does
not apply to a compensation arrangement that provides compensation to a
solicitor on the basis of percentage of premium, provided that the percentage
shall not vary because of the health status, claims experience, industry,
occupation, or geographic area of the small employer or small employer’s
employees.

(e) A policy or contract that covers a small employer, as defined in Section
1304(b) of PPACA and in subdivision (k) of Section 1357.600 shall not establish
rules for eligibility, including continued eligibility, of an individual, or depen-
dent of an individual, to enroll under the terms of the plan based on any of the
following health status-related factors:

(1) Health status.

(2) Medical condition, including physical and mental illnesses.

(3) Claims experience.

(4) Receipt of health care.

(5) Medical history.

(6) Genetic information.

(7) Evidence of insurability, including conditions arising out of acts of
domestic violence.

(8) Disability.

(9) Any other health status-related factor as determined by any federal
regulations, rules, or guidance issued pursuant to Section 2705 of the federal
Public Health Service Act.

(f) A plan shall comply with the requirements of Section 1374.3.

HISTORY:
Added Stats 2012 ch 852 § 6 (AB 1083),
effective January 1, 2013.

§ 1357.606. Small employer coverage for associations with fewer than
1,000 persons

(a) For plan contracts expiring after July 1, 1994, 60 days prior to July 1,
1994, an association that meets the definition of a guaranteed association, as
set forth in Section 1357.600, except for the requirement that 1,000 persons be
covered, shall be entitled to renew grandfathered small employer health care
service plan contracts as if the association were a guaranteed association,
except that the coverage shall be guaranteed only for those members of an
association, as defined in Section 1357.600, (1) who were receiving coverage or
had successfully applied for coverage through the association as of June 30,
1993, (2) who were receiving coverage through the association as of December
31, 1992, and whose coverage lapsed at any time thereafter because the
employment through which coverage was received ended or an employer’s
contribution to health coverage ended, or (3) who were covered at any time
between June 30, 1993, and July 1, 1994, under a contract that was in force on
June 30, 1993.

(b) An association obtaining health coverage for its members pursuant to
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this section shall otherwise be afforded all the rights of a guaranteed
association under this chapter, including, but not limited to, guaranteed
renewability of coverage.

HISTORY:
Added Stats 2012 ch 852 § 6 (AB 1083),
effective January 1, 2013.

§ 1357.607. Imposition of preexisting condition provision or waiting
or affiliation provision prohibited

A small employer health care service plan contract shall not impose a
preexisting condition provision or a waiting or affiliation period upon any
individual.

HISTORY:
Added Stats 2014 ch 195 § 8 (SB 1034),
effective January 1, 2015.

§ 1357.608. Late enrollees

Nothing in this article shall be construed as prohibiting a health care service
plan from restricting enrollment of late enrollees to open enrollment periods
consistent with federal law.

HISTORY:
Added Stats 2012 ch 852 § 6 (AB 1083),
effective January 1, 2013.

§ 1357.609. Services to be provided

All grandfathered small employer health care service plan contracts shall
provide to subscribers and enrollees at least all of the basic health care services
included in subdivision (b) of Section 1345, and in Section 1300.67 of the
California Code of Regulations.

HISTORY:
Added Stats 2012 ch 852 § 6 (AB 1083),
effective January 1, 2013.

§ 1357.610. When plan not required to offer contract

(a) No plan shall be required by the provisions of this article:

(1) To offer coverage under a small employer’s health care service plan
contract to an otherwise eligible employee or dependent, when the eligible
employee or dependent does not work or reside within the plan’s approved
service area, except as provided in Chapter 7 (commencing with Section
3750) of Part 1 of Division 9 of the Family Code.

(2) To offer coverage under a small employer’s health care service plan
contract to an eligible employee, as defined in paragraph (2) of subdivision
(b) of Section 1357.600, who within 12 months of application for coverage
terminated from a small employer health care service plan contract offered
by the plan.

(b) Nothing in this article shall be construed to limit the director’s authority
to develop and implement a plan of rehabilitation for a health care service plan
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whose financial viability or organizational and administrative capacity has
become impaired.

HISTORY:
Added Stats 2012 ch 852 § 6 (AB 1083),
effective January 1, 2013.

§ 1357.611. Requirement that plan discontinue offering contracts or
accepting applications

(a) The director may require a plan to discontinue the renewal of grandfa-
thered small employer health care service plan contracts or the offering or
acceptance of applications from any group upon a determination by the
director that the plan does not have sufficient financial viability, or organiza-
tional and administrative capacity to ensure the delivery of health care
services to its enrollees. In determining whether the conditions of this section
have been met, the director shall consider, but not be limited to, the plan’s
compliance with the requirements of Section 1367, Article 6 (commencing with
Section 1375), and the rules adopted thereunder.

(b) Nothing in this article shall be construed to limit the director’s authority
to develop and implement a plan of rehabilitation for a health care service plan
whose financial viability or organizational and administrative capacity has
become impaired.

HISTORY:
Added Stats 2012 ch 852 § 6 (AB 1083),
effective January 1, 2013.

§ 1357.612. Requirements for premiums

Premiums for grandfathered contracts renewed by plans on or after January
1, 2014, shall be subject to the following requirements:

(a)(1) The premium for in force business shall be determined for an
eligible employee in a particular risk category after applying a risk
adjustment factor to the plan’s standard employee risk rates. The risk
adjusted employee risk rates may not be more than 110 percent or less
than 90 percent. The risk adjustment factor applied to a small employer
may not increase by more than 10 percentage points from the risk
adjustment factor applied in the prior rating period. The risk adjustment
factor for a small employer may not be modified more frequently than
every 12 months.

(2) The premium charged a small employer for in force business shall be

equal to the sum of the risk adjusted employee risk rates. The standard
employee risk rates shall be in effect for no less than 12 months.
(b)(1) For any small employer, a plan may, with the consent of the small
employer, establish composite employee and dependent rates for renewal
of in force business. The composite rates shall be determined as the
average of the risk adjusted employee risk rates for the small employer, as
determined in accordance with the requirements of subdivision (a). The
sum of the composite rates so determined shall be equal to the sum of the
risk adjusted employee risk rates for the small employer.

(2) The composite rates shall be used for all employees and dependents
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covered throughout a rating period of 12 months, except that a plan may
reserve the right to redetermine the composite rates if the enrollment
under the contract changes by more than a specified percentage during the
rating period. Any redetermination of the composite rates shall be based
on the same risk adjusted employee risk rates used to determine the initial
composite rates for the rating period. If a plan reserves the right to
redetermine the rates and the enrollment changes more than the specified
percentage, the plan shall redetermine the composite rates if the redeter-
mined rates would result in a lower premium for the small employer. A
plan reserving the right to redetermine the composite rates based upon a
change in enrollment shall use the same specified percentage to measure
that change with respect to all small employers electing composite rates.

HISTORY:
Added Stats 2012 ch 852 § 6 (AB 1083),
effective January 1, 2013.

§ 1357.613. Risk rates to be applied

Plans shall apply standard employee risk rates consistently with respect to
all small employers.

HISTORY:
Added Stats 2012 ch 852 § 6 (AB 1083),
effective January 1, 2013.

§ 1357.614. Disclosures required with offer of contract

In connection with the renewal of a grandfathered small employer health
care service plan contract, each plan shall make a reasonable disclosure, as
part of its solicitation and sales materials, of the following:

(a) The extent to which premium rates for a specified small employer are
established or adjusted in part based upon the actual or expected variation
in service costs of the employees and dependents of the small employer.

(b) The provisions concerning the plan’s right to change premium rates
and the factors other than provision of services experience that affect
changes in premium rates.

(¢) Provisions relating to the guaranteed issue and renewal of contracts.

(d) Provisions relating to the effect of any waiting or affiliation provision.

(e) Provisions relating to the small employer’s right to apply for any
nongrandfathered small employer health care service plan contract written,
issued, or administered by the plan at the time of application for a new
health care service plan contract, or at the time of renewal of a health care
service plan contract, consistent with the requirements of PPACA.

(f) The availability, upon request, of a listing of all the plan’s nongrand-
fathered small employer health care service plan contracts and benefit plan
designs offered, both inside and outside the California Health Benefit
Exchange, including the rates for each contract.

(g) At the time it renews a grandfathered small employer health care
service plan contract, each plan shall provide the small employer with a
statement of all of its nongrandfathered small employer health care service
plan contracts, including the rates for each plan contract, in the service area
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in which the employer’s employees and eligible dependents who are to be
covered by the plan contract work or reside. For purposes of this subdivision,
plans that are affiliated plans or that are eligible to file a consolidated
income tax return shall be treated as one health plan.

(h) Each plan shall do all of the following:

(1) Prepare a brochure that summarizes all of its small employer health
care service plan contracts and to make this summary available to any
small employer and to solicitors upon request. The summary shall include
for each contract information on benefits provided, a generic description of
the manner in which services are provided, such as how access to
providers is limited, benefit limitations, required copayments and deduct-
ibles, standard employee risk rates, and a telephone number that can be
called for more detailed benefit information. Plans are required to keep the
information contained in the brochure accurate and up to date and, upon
updating the brochure, send copies to solicitors and solicitor firms with
which the plan contracts to solicit enrollments or subscriptions.

(2) For each contract, prepare a more detailed evidence of coverage and
make it available to small employers, solicitors, and solicitor firms upon
request. The evidence of coverage shall contain all information that a
prudent buyer would need to be aware of in making contract selections.

(3) Provide to small employers and solicitors, upon request, for any
given small employer the sum of the standard employee risk rates and the
sum of the risk adjusted employee risk rates. When requesting this
information, small employers, solicitors, and solicitor firms shall provide
the plan with the information the plan needs to determine the small
employer’s risk adjusted employee risk rate.

(4) Provide copies of the current summary brochure to all solicitors and
solicitor firms contracting with the plan to solicit enrollments or subscrip-
tions from small employers.

For purposes of this subdivision, plans that are affiliated plans or that
are eligible to file a consolidated income tax return shall be treated as one
health plan.

HISTORY: effective January 1, 2013. Amended Stats 2014
Added Stats 2012 ch 852 § 6 (AB 1083), ch 195§ 9 (SB 1034), effective January 1, 2015.

§ 1357.615. Notice of material modification; Amendments to plan;
Maintenance of information; Availability of risk adjustment factor

(a) At least 20 business days prior to renewing or amending a small
employer health care service plan contract subject to this article, a plan shall
file a notice of material modification with the director in accordance with the
provisions of Section 1352. The notice of material modification shall include a
statement certifying that the plan is in compliance with subdivision (i) of
Section 1357.600 and Section 1357.612. The certified statement shall set forth
the standard employee risk rate for each risk category and the highest and
lowest risk adjustment factors that will be used in setting the rates at which
the contract will be renewed or amended. Any action by the director, as
permitted under Section 1352, to disapprove, suspend, or postpone the plan’s
use of a plan contract shall be in writing, specifying the reasons that the plan
contract does not comply with the requirements of this chapter.
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(b) Prior to making any changes in the risk categories, risk adjustment
factors or standard employee risk rates filed with the director pursuant to
subdivision (a), the plan shall file as an amendment a statement setting forth
the changes and certifying that the plan is in compliance with subdivision (i)
of Section 1357.600 and Section 1357.612. A plan may commence utilizing the
changed risk categories set forth in the certified statement on the 31st day
from the date of the filing, or at an earlier time determined by the director,
unless the director disapproves the amendment by written notice, stating the
reasons therefor. If only the standard employee risk rate is being changed, and
not the risk categories or risk adjustment factors, a plan may commence
utilizing the changed standard employee risk rate upon filing the certified
statement unless the director disapproves the amendment by written notice.

(c) Periodic changes to the standard employee risk rate that a plan proposes
to implement over the course of up to 12 consecutive months may be filed in
conjunction with the certified statement filed under subdivision (a) or (b).

(d) Each plan shall maintain at its principal place of business all of the
information required to be filed with the director pursuant to this section.

(e) Each plan shall make available to the director, on request, the risk
adjustment factor used in determining the rate for any particular small
employer.

(f) Nothing in this section shall be construed to limit the director’s authority
to enforce the rating practices set forth in this article.

HISTORY:
Added Stats 2012 ch 852 § 6 (AB 1083),
effective January 1, 2013.

§ 1357.616. Provision of administrative services by qualified associa-
tions

(a) Health care service plans may enter into contractual agreements with
qualified associations, as defined in subdivision (b), under which these quali-
fied associations may assume responsibility for performing specific adminis-
trative services, as defined in this section, for qualified association members.
Health care service plans that enter into agreements with qualified associa-
tions for assumption of administrative services shall establish uniform defini-
tions for the administrative services that may be provided by a qualified
association or its third-party administrator. The health care service plan shall
permit all qualified associations to assume one or more of these functions when
the health care service plan determines the qualified association demonstrates
the administrative capacity to assume these functions.

For the purposes of this section, administrative services provided by quali-
fied associations or their third-party administrators shall be services pertain-
ing to eligibility determination, enrollment, premium collection, sales, or
claims administration on a per-claim basis that would otherwise be provided
directly by the health care service plan or through a third-party administrator
on a commission basis or an agent or solicitor workforce on a commission basis.

Each health care service plan that enters into an agreement with any
qualified association for the provision of administrative services shall offer all
qualified associations with which it contracts the same premium discounts for
performing those services the health care service plan has permitted the
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qualified association or its third-party administrator to assume. The health
care service plan shall apply these uniform discounts to the health care service
plan’s risk adjusted employee risk rates after the health plan has determined
the qualified association’s risk adjusted employee risk rates pursuant to
Section 1357.612. The health care service plan shall report to the department
its schedule of discounts for each administrative service.

In no instance may a health care service plan provide discounts to qualified
associations that are in any way intended to, or materially result in, a
reduction in premium charges to the qualified association due to the health
status of the membership of the qualified association. In addition to any other
remedies available to the director to enforce this chapter, the director may
declare a contract between a health care service plan and a qualified associa-
tion for administrative services pursuant to this section null and void if the
director determines any discounts provided to the qualified association are
intended to, or materially result in, a reduction in premium charges to the
qualified association due to the health status of the membership of the
qualified association.

(b) For the purposes of this section, a qualified association is a nonprofit
corporation comprised of a group of individuals or employers who associate
based solely on participation in a specified profession or industry, that
conforms to all of the following requirements:

(1) It accepts for membership any individual or small employer meeting
its membership criteria.

(2) It does not condition membership directly or indirectly on the health or
claims history of any person.

(3) It uses membership dues solely for and in consideration of the
membership and membership benefits, except that the amount of the dues
shall not depend on whether the member applies for or purchases insurance
offered by the association.

(4) It is organized and maintained in good faith for purposes unrelated to
insurance.

(5) It existed on January 1, 1972, and has been in continuous existence
since that date.

(6) It has a constitution and bylaws or other analogous governing docu-
ments that provide for election of the governing board of the association by
its members.

(7) It offered, marketed, or sold health coverage to its members for 20
continuous years prior to January 1, 1993.

(8) It agrees to offer only to association members any plan contract.

(9) It agrees to include any member choosing to enroll in the plan contract
offered by the association, provided that the member agrees to make
required premium payments.

(10) It complies with all provisions of this article.

(11) It had at least 10,000 enrollees covered by association sponsored
plans immediately prior to enactment of Chapter 1128 of the Statutes of
1992.

(12) It applies any administrative cost at an equal rate to all members
purchasing coverage through the qualified association.

(c) A qualified association shall comply with Section 1357.52.
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HISTORY:
Added Stats 2012 ch 852 § 6 (AB 1083),
effective January 1, 2013.

§ 1357.618. Emergency regulations

(a) The department may adopt emergency regulations implementing this
article no later than August 31, 2013. The department may readopt any
emergency regulation authorized by this section that is the same as or
substantially equivalent to an emergency regulation previously adopted under
this section.

(b) The initial adoption of emergency regulations implementing this section
and the one readoption of emergency regulations authorized by this section
shall be deemed an emergency and necessary for the immediate preservation
of the public peace, health, safety, or general welfare. The initial emergency
regulations and the one readoption of emergency regulations authorized by
this section shall be submitted to the Office of Administrative Law for filing
with the Secretary of State and each shall remain in effect for no more than
180 days, by which time final regulations may be adopted.

HISTORY:
Added Stats 2012 ch 852 § 6 (AB 1083),
effective January 1, 2013.

ARTICLE 3.2

Additional Requirements for Medicare Supplement
Contracts [Renumbered.]

HISTORY: Added Stats 1992 ch 287 § 5, effective July 21, 1992. Renumbered Article 3.5 by
Stats 1992 ch 1014 § 1, effective September 27, 1992.

ARTICLE 3.5

Additional Requirements for Medicare Supplement
Contracts

Section

1358. [Section repealed 2000.]

1358.1. Compliance with article.

1358.2. Purpose of article.

1358.3. Applicability of article.

1358.4. Definitions.

1358.5. Required definitions.

1358.6. Prohibited provisions; Medicare supplement contract with prescription drug benefits.

1358.7. Contracts prior to January 1, 2001.

1358.8. General standards for contracts with effective date prior to June 1, 2010; Core benefits;
Additional benefits to Medicare supplement benefit plans B to L.

1358.81. General standards for contracts with an effective date on or after June 1, 2010; Core
benefits; Additional benefits.

1358.9. Standards applicable to contracts with effective date prior to June 1, 2010; Benefit plans
that may be offered in state; Availability of contract form containing only core
benefits; Innovative benefits.

1358.91. Mandatory standards applicable to contracts with effective date on or after June 1, 2010;
Benefit plans that may be offered in state; Innovative benefits.

1358.92. Mandatory standards applicable to policies or certificates delivered or issued for delivery
in this state to individuals newly eligible for Medicare on or after January 1, 2020.

1358.10. Medicare Select contracts.
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Section

1358.11. Discriminatory practices; Age; Time periods; Open enrollment periods; Standardized
Medicare supplement benefit plan offerings.

1358.12. Guaranteed issue of contract; Eligible persons; Enrollment in case of involuntary
termination; Entitlement to benefit packages; Notice of rights; Refund.

1358.13. Compliance with federal statutes.

1358.14. Loss ratio standards; Refund or credit calculations; Prepaid or periodic charges and
supporting documentation; Public hearings.

1358.145. Calculation of loss ratios; Copies to department; Compliance with standards.

1358.146. Format for reporting loss ratio experience.

1358.15. Approval of contract by director as prerequisite to advertising or issuance; Require-
ments; Filing of certain changes; Time periods.

1358.16. Compensation for solicitors and sales representatives.

1358.17. Renewal or continuation provision; Amendments to contract; Contract limitations;
Notice of right to return; Guide to health insurance; Notice of changes; Outline of
coverage; Disclosure pages; Required notices.

1358.18. Application form; Copy to applicant; Notice as to replacement of coverage; Buyer’s guide;
Group contracts; Health information from applicant who is guaranteed coverage.

1358.19. Director’s approval of advertisement.

1358.20. Duties of issuer as to marketing procedures; Prohibited acts.

1358.21. Appropriateness of recommended purchase or replacement; Multiple contracts; Issuance
to individual enrolled in Part C.

1358.22. Annual report.

1358.225. Annual filing of list of contracts in state; Contents.

1358.23. Waiver of time periods for preexisting conditions.

1358.24. Adherence to Genetic Information Nondiscrimination Act of 2008.

HISTORY: Added Stats 2000 ch 706 § 2. Former Article 3.5, consisting of §§ 1358-1358.21, was
added as Article 3.2 by Stats 1992 ch 287 § 5, effective July 1, 1992, renumbered Article 3.5 by
Stats 1992 ch 1014 § 1, effective September 27, 1992, and repealed Stats 2000 ch 706 § 1.

§ 1358. [Section repealed 2000.]

HISTORY: effective September 30, 1996; Stats 1999 ch 525
Added Stats 1992 ch 287 § 5 (SB 925), effec- § 70 (AB 78); Repealed Stats 2000 ch 706 § 1

tive July 21, 1992. Amended Stats 1993 ch 735 (SB 764). See H & S C § 1358.1.

§ 1 (AB 2079); Stats 1996 ch 1118 § 1 (SB 2043),

§ 1358.1. Compliance with article

Every health care service plan that offers any contract that primarily or
solely supplements Medicare or that is advertised or represented as a supple-
ment to Medicare, shall, in addition to complying with this chapter and rules
of the director, comply with this article. The basic health care services required
to be provided pursuant to Sections 1345 and 1367 shall not be included in
Medicare supplement contracts subject to this article, to the extent that
California is required to disallow coverage for these health care services under
the federal Medicare supplement standardization requirements set forth in
Section 1882 of the federal Social Security Act (42 U.S.C.A. Sec. 1395ss).

HISTORY:
Added Stats 2000 ch 706 § 2 (SB 764).

§ 1358.2. Purpose of article

The purpose of this article is to provide for the reasonable standardization of
coverage and simplification of terms and benefits of Medicare supplement
contracts, to facilitate public understanding and comparison of those contracts,
to eliminate provisions contained in those contracts that may be misleading or
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confusing in connection with the purchase of the contracts or with the
settlement of claims, and to provide for full disclosures in the sale of Medicare
supplement contracts to persons eligible for Medicare.

HISTORY:
Added Stats 2000 ch 706 § 2 (SB 764).

§ 1358.3. Applicability of article

(a) Except as otherwise provided in this section or in Sections 1358.7,
1358.12,1358.13, 1358.16, and 1358.21, this article shall apply to all group and
individual Medicare supplement contracts advertised, solicited, or issued for
delivery in this state on or after January 1, 2001.

(b) This article shall not apply to a contract of one or more employers or
labor organizations, or of the trustees of a fund established by one or more
employers or labor organizations, or combination thereof, for employees or
former employees, or a combination thereof, or for members or former
members, or a combination thereof, of the labor organizations.

(c) This article shall not apply to Medicare supplement policies or certifi-
cates subject to Article 6 (commencing with Section 10192.1) of Chapter 1 of
Part 1 of Division 2 of the Insurance Code.

HISTORY:
Added Stats 2000 ch 706 § 2 (SB 764).

§ 1358.4. Definitions

The following definitions apply for the purposes of this article:

(a) “Applicant” means:

(1) An individual enrollee who seeks to contract for health coverage, in
the case of an individual Medicare supplement contract.

(2) An enrollee who seeks to obtain health coverage through a group, in
the case of a group Medicare supplement contract.

(b) “Bankruptcy” means that situation in which a Medicare Advantage
organization that is not an issuer has filed, or has had filed against it, a
petition for declaration of bankruptcy and has ceased doing business in the
state.

(c) “Continuous period of creditable coverage” means the period during
which an individual was covered by creditable coverage, if during the period
of the coverage the individual had no breaks in coverage greater than 63
days.

(d)(1) “Creditable coverage” means, with respect to an individual, cover-

age of the individual provided under any of the following:

(A) Any individual or group contract, policy, certificate, or program
that is written or administered by a health care service plan, health
insurer, fraternal benefits society, self-insured employer plan, or any
other entity, in this state or elsewhere, and that arranges or provides
medical, hospital, and surgical coverage not designed to supplement
other private or governmental plans. The term includes continuation or
conversion coverage.

(B) Part A or B of Title XVIII of the federal Social Security Act (42
U.S.C. Sec. 1395¢ et seq.) (Medicare).
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(C) Title XIX of the federal Social Security Act (42 U.S.C. Sec. 1396 et
seq.) (Medicaid), other than coverage consisting solely of benefits under
Section 1928 of that act.

(D) Chapter 55 of Title 10 of the United States Code (CHAMPUS).

(E) Amedical care program of the Indian Health Service or of a tribal
organization.

(F) A state health benefits risk pool.

(&) A health plan offered under Chapter 89 of Title 5 of the United
States Code (Federal Employees Health Benefits Program).

(H) A public health plan as defined in federal regulations authorized
by Section 2701(c)(1)(I) of the federal Public Health Service Act, as
amended by Public Law 104-191, the federal Health Insurance Porta-
bility and Accountability Act of 1996.

(I) Ahealth benefit plan under Section 5(e) of the federal Peace Corps
Act (22 U.S.C. Sec. 2504(e)).

(J) Any other publicly sponsored program, provided in this state or
elsewhere, of medical, hospital, and surgical care.

(K) Any other creditable coverage as defined by subsection (c) of
Section 2701 of Title XXVII of the federal Public Health Service Act (42
U.S.C. Sec. 300gg(c)).

(2) “Creditable coverage” shall not include one or more, or any combi-
nation of, the following:

(A) Coverage for accident-only or disability income insurance, or any
combination thereof.

(B) Coverage issued as a supplement to liability insurance.

(C) Liability insurance, including general liability insurance and
automobile liability insurance.

(D) Workers’ compensation or similar insurance.

(E) Automobile medical payment insurance.

(F) Credit-only insurance.

(G) Coverage for onsite medical clinics.

(H) Other similar insurance coverage, specified in federal regula-
tions, under which benefits for medical care are secondary or incidental
to other insurance benefits.

(3) “Creditable coverage” shall not include the following benefits if they
are provided under a separate policy, certificate, or contract or are
otherwise not an integral part of the plan:

(A) Limited scope dental or vision benefits.

(B) Benefits for long-term care, nursing home care, home health care,
community-based care, or any combination thereof.

(C) Other similar, limited benefits as are specified in federal regula-
tions.

(4) “Creditable coverage” shall not include the following benefits if
offered as independent, noncoordinated benefits:

(A) Coverage only for a specified disease or illness.

(B) Hospital indemnity or other fixed indemnity insurance.

(5) “Creditable coverage” shall not include the following if offered as a
separate policy, certificate, or contract:

(A) Medicare supplemental health insurance as defined under Sec-
tion 1882(g)(1) of the federal Social Security Act.
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(B) Coverage supplemental to the coverage provided under Chapter

55 of Title 10 of the United States Code.

(C) Similar supplemental coverage provided to coverage under a
group health plan.

(e) “Employee welfare benefit plan” means a plan, fund, or program of
employee benefits as defined in Section 1002 of Title 29 of the United States
Code (Employee Retirement Income Security Act).

(f) “Insolvency” means when an issuer, licensed to transact the business of
a health care service plan in this state, has had a final order of liquidation
entered against it with a finding of insolvency by a court of competent
jurisdiction in the issuer’s state of domicile.

(g) “Issuer” means a health care service plan delivering, or issuing for
delivery, Medicare supplement contracts in this state, but does not include
entities subject to Article 6 (commencing with Section 10192.1) of Chapter 1
of Part 2 of Division 2 of the Insurance Code.

(h) “Medicare” means the federal Health Insurance for the Aged Act, Title
XVIII of the Social Security Amendments of 1965, as amended.

(i) “Medicare Advantage Plan” means a plan of coverage for health
benefits under Medicare Part C and includes:

(1) Coordinated care plans that provide health care services, including,
but not limited to, health care service plans (with or without a point-of-
service option), plans offered by provider-sponsored organizations, and
preferred provider organizations plans.

(2) Medical savings account plans coupled with a contribution into a
Medicare Advantage medical savings account.

(3) Medicare Advantage private fee-for-service plans.

(G) “Medicare supplement contract” means a group or individual plan
contract of hospital and medical service associations or health care service
plans, other than a contract issued pursuant to a contract under Section
1876 of the federal Social Security Act (42 U.S.C. Sec. 1395mm) or an issued
contract under a demonstration project specified in Section 1395ss(g)(1) of
Title 42 of the United States Code, that is advertised, marketed, or designed
primarily as a supplement to reimbursements under Medicare for the
hospital, medical, or surgical expenses of persons eligible for Medicare.
“Contract” means “Medicare supplement contract,” unless the context re-
quires otherwise. “Medicare supplement contract” does not include a Medi-
care Advantage plan established under Medicare Part C, an outpatient
prescription drug plan established under Medicare Part D, or a health care
prepayment plan that provides benefits pursuant to an agreement under
subparagraph (A) of paragraph (1) of subsection (a) of Section 1833 of the
federal Social Security Act.

(k) “1990 standardized Medicare supplement benefit plan,” “1990 stan-
dardized benefit plan,” or “1990 plan” means a group or individual Medicare
supplement contract issued on or after July 21, 1992, and with an effective
date prior to June 1, 2010, and includes Medicare supplement contracts
renewed on or after that date that are not replaced by the issuer at the
request of the enrollee or subscriber.

() “2010 standardized Medicare supplement benefit plan,” “2010 stan-
dardized benefit plan,” or “2010 plan” means a group or individual Medicare
supplement contract issued with an effective date on or after June 1, 2010.



117 ADDITIONAL REQUIREMENTS FOR MEDICARE § 1358.5

(m) “Secretary” means the Secretary of the United States Department of
Health and Human Services.

HISTORY: effective January 1, 2006; Stats 2009 ch 10 § 1
Added Stats 2000 ch 706 § 2 (SB 764). (AB 1543), effective July 2, 2009; Stats 2010 ch
Amended Stats 2005 ch 206 § 1 (SB 375), 328§ 116 (SB 1330), effective January 1, 2011.

§ 1358.5. Required definitions

(a) A contract shall not be advertised, solicited, or issued for delivery as a
Medicare supplement contract unless the contract contains definitions or
terms that conform to the requirements of this section.

(1)(A) “Accident,” “accidental injury,” or “accidental means” shall be

defined to employ “result” language and shall not include words that

establish an accidental means test or use words such as “external, violent,
visible wounds” or other similar words of description or characterization.

(B) The definition shall not be more restrictive than the following:
“injury or injuries for which benefits are provided means accidental bodily
injury sustained by the covered person that is the direct result of an
accident, independent of disease or bodily infirmity or any other cause,
and occurs while coverage is in force.”

(C) The definition may provide that injuries shall not include injuries
for which benefits are provided or available under any workers’ compen-
sation, employer’s liability, or similar law, unless prohibited by law.

(2) “Benefit period” or “Medicare benefit period” shall not be defined more
restrictively than as defined in the Medicare program.

(3) “Convalescent nursing home,” “extended care facility,” or “skilled
nursing facility” shall not be defined more restrictively than as defined in the
Medicare program.

(4) “Health care expenses” means for purposes of Section 1358.14, ex-
penses of health care service plans associated with the delivery of health
care services, which expenses are analogous to incurred losses of insurers.

(5) “Hospital” may be defined in relation to its status, facilities, and
available services or to reflect its accreditation by the Joint Commission on
Accreditation of Hospitals, but not more restrictively than as defined in the
Medicare Program.

(6) “Medicare” shall be defined in the contract. “Medicare” may be
substantially defined as “The Health Insurance for the Aged Act, Title XVIII
of the Social Security Amendments of 1965, as amended,” or “Title I, Part I
of Public Law 89-97, as enacted by the 89th Congress and popularly known
as the Health Insurance for the Aged Act, as amended,” or words of similar
import.

(7) “Medicare eligible expenses” shall mean expenses of the kinds covered
by Medicare Parts A and B, to the extent recognized as reasonable and
medically necessary by Medicare.

(8) “Physician” shall not be defined more restrictively than as defined in
the Medicare Program.

(9)(A) “Sickness” shall not be defined more restrictively than as follows:

“sickness means illness or disease of an insured person that first manifests

itself after the effective date of insurance and while the insurance is in

force.”
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(B) The definition may be further modified to exclude sicknesses or
diseases for which benefits are provided under any workers’ compensation,
occupational disease, employer’s liability, or similar law.

(b) Nothing in this section shall be construed as prohibiting any contract, by
definitions or express provisions, from limiting or restricting any or all of the
benefits provided under the contract, except in-area and out-of-area emergency
services, to those health care services that are delivered by issuer, employed,
owned, or contracting providers, and provider facilities, so long as the contract
complies with the provisions of Sections 1358.14 and 1367 and with Section
1300.67 of Title 28 of the California Code of Regulations.

(c) Nothing in this section shall be construed as prohibiting any contract
that limits or restricts any or all of the benefits provided under the contract in
the manner contemplated in subdivision (b) from limiting its obligation to
deliver services, and disclaiming any liability from any delay or failure to
provide those services (1) in the event of a major disaster or epidemic or (2) in
the event of circumstances not reasonably within the control of the issuer, such
as the partial or total destruction of facilities, war, riot, civil insurrection,
disability of a significant part of its health personnel, or similar circumstances
so long as the provisions comply with the provisions of subdivision (h) of
Section 1367.

HISTORY: Amended Stats 2005 ch 206 § 2 (SB 375),
Added Stats 2000 ch 706 § 2 (SB 764). effective January 1, 2006.

§ 1358.6. Prohibited provisions; Medicare supplement contract with
prescription drug benefits

(a)(1) Except for permitted preexisting condition clauses as described in

Sections 1358.7, 1358.8, and 1358.81, a contract shall not be advertised,

solicited, or issued for delivery as a Medicare supplement contract if the

contract contains definitions, limitations, exclusions, conditions, reductions,
or other provisions that are more restrictive or limiting than that term as
officially used in Medicare, except as expressly authorized by this article.
(2) No issuer may advertise, solicit, or issue for delivery any Medicare
supplement contract with hospital or medical coverage if the contract

contains any of the prohibited provisions described in subdivision (b).

(b) The following provisions shall be deemed to be unfair, unreasonable, and
inconsistent with the objectives of this chapter and shall not be contained in
any Medicare supplement contract:

(1) Any waiver, exclusion, limitation, or reduction based on or relating to

a preexisting disease or physical condition, unless that waiver, exclusion,
limitation, or reduction (A) applies only to coverage for specified services
rendered not more than six months from the effective date of coverage, (B) is
based on or relates only to a preexisting disease or physical condition defined
no more restrictively than a condition for which medical advice was given or
treatment was recommended by or received from a physician within six
months before the effective date of coverage, (C) does not apply to any
coverage under any group contract, and (D) is approved in advance by the
director. Any limitations with respect to a preexisting condition shall appear
as a separate paragraph of the contract and be labeled “Preexisting Condi-
tion Limitations.”
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(2) Except with respect to a group contract subject to, and in compliance
with, Section 1399.62, any provision denying coverage, after termination of
the contract, for services provided continuously beginning while the contract
was in effect, during the continuous total disability of the subscriber or
enrollee, except that the coverage may be limited to a reasonable period of
time not less than the duration of the contract benefit period, if any, and may
be limited to the maximum benefits provided under the contract.

(c) A Medicare supplement contract in force shall not contain benefits that
duplicate benefits provided by Medicare.

(d)(1) Subject to paragraphs (4) and (5) of subdivision (a) of Section 1358.8,

a Medicare supplement contract with benefits for outpatient prescription

drugs that was issued prior to January 1, 2006, shall be renewed for current

enrollees and subscribers, at their option, who do not enroll in Medicare Part

D.

(2) A Medicare supplement contract with benefits for outpatient prescrip-
tion drugs shall not be issued on and after January 1, 2006.

(3) On and after January 1, 2006, a Medicare supplement contract with
benefits for outpatient prescription drugs shall not be renewed after the
enrollee or subscriber enrolls in Medicare Part D unless both of the following
conditions exist:

(A) The contract is modified to eliminate outpatient prescription drug
coverage for outpatient prescription drug expenses incurred after the
effective date of the individual’s coverage under a Medicare Part D plan.

(B) The premium is adjusted to reflect the elimination of outpatient
prescription drug coverage at the time of enrollment in Medicare Part D,
accounting for any claims paid if applicable.

HISTORY: effective January 1, 2006; Stats 2009 ch 10 § 2
Added Stats 2000 ch 706 § 2 (SB 764). (AB 1543), effective July 2, 2009.
Amended Stats 2005 ch 206 § 3 (SB 375),

§ 1358.7. Contracts prior to January 1, 2001

A contract shall not be advertised, solicited, or issued for delivery as a
Medicare supplement contract prior to January 1, 2001, unless it meets or
exceeds requirements applicable pursuant to this code that were in effect prior
to that date.

HISTORY:
Added Stats 2000 ch 706 § 2 (SB 764).

§ 1358.8. General standards for contracts with effective date prior to
June 1, 2010; Core benefits; Additional benefits to Medicare supple-
ment benefit plans B to L

The following standards are applicable to all Medicare supplement contracts
advertised, solicited, or issued for delivery on or after January 1, 2001, and
with an effective date prior to June 1, 2010. A contract shall not be advertised,
solicited, or issued for delivery as a Medicare supplement contract unless it
complies with these benefit standards.

(a) The following general standards apply to Medicare supplement con-
tracts and are in addition to all other requirements of this article:
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(1) A Medicare supplement contract shall not exclude or limit benefits
for losses incurred more than six months from the effective date of
coverage because it involved a preexisting condition. The contract shall
not define a preexisting condition more restrictively than a condition for
which medical advice was given or treatment was recommended by or
received from a physician within six months before the effective date of
coverage.

(2) A Medicare supplement contract shall not indemnify against losses
resulting from sickness on a different basis than losses resulting from
accidents.

(3) A Medicare supplement contract shall provide that benefits designed
to cover cost-sharing amounts under Medicare will be changed automati-
cally to coincide with any changes in the applicable Medicare deductible,
copayment, or coinsurance amounts. Prepaid or periodic charges may be
modified to correspond with those changes.

(4) A Medicare supplement contract shall not provide for termination of
coverage of a spouse solely because of the occurrence of an event specified
for termination of coverage of the covered person, other than the nonpay-
ment of the prepaid or periodic charge.

(5) Each Medicare supplement contract shall be guaranteed renewable.

(A) The issuer shall not cancel or nonrenew the contract solely on the
ground of health status of the individual.

(B) The issuer shall not cancel or nonrenew the contract for any
reason other than nonpayment of the prepaid or periodic charge or
misrepresentation of the risk by the applicant that is shown by the plan
to be material to the acceptance for coverage. The contestability period
for Medicare supplement contracts shall be two years.

(C) If a group Medicare supplement contract is terminated by the
subscriber and is not replaced as provided under subparagraph (E), the
issuer shall offer enrollees an individual Medicare supplement contract
that, at the option of the enrollee, either provides for continuation of the
benefits contained in the terminated contract or provides for benefits
that otherwise meet the requirements of this subsection.

(D) If an individual is an enrollee in a group Medicare supplement
contract and the individual membership in the group is terminated, the
issuer shall either offer the enrollee the conversion opportunity de-
scribed in subparagraph (C) or, at the option of the subscriber, shall offer
the enrollee continuation of coverage under the group contract.

(E) If a group Medicare supplement contract is replaced by another
group Medicare supplement contract purchased by the same subscriber,
the issuer of the replacement contract shall offer coverage to all persons
covered under the old group contract on its date of termination.
Coverage under the new contract shall not result in any exclusion for
preexisting conditions that would have been covered under the group
contract being replaced.

(F) If a Medicare supplement contract eliminates an outpatient
prescription drug benefit as a result of requirements imposed by the
Medicare Prescription Drug, Improvement, and Modernization Act of
2003 (Public Law 108-173), the contract as modified as a result of that
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act shall be deemed to satisfy the guaranteed renewal requirements of

this paragraph.

(6) Termination of a Medicare supplement contract shall be without
prejudice to any continuous loss that commenced while the contract was in
force, but the extension of benefits beyond the period during which the
contract was in force may be predicated upon the continuous total
disability of the covered person, limited to the duration of the contract
benefit period, if any, or to payment of the maximum benefits. Receipt of
Medicare Part D benefits shall not be considered in determining a
continuous loss.

(7T)(A)i) A Medicare supplement contract shall provide that benefits
and prepaid or periodic charges under the contract shall be suspended
at the request of the enrollee for the period, not to exceed 24 months,
in which the enrollee has applied for and is determined to be entitled
to medical assistance under Title XIX of the federal Social Security
Act, but only if the enrollee notifies the issuer of the contract within 90
days after the date the individual becomes entitled to assistance.

If suspension occurs and if the enrollee loses entitlement to medical
assistance, the contract shall be automatically reinstituted (effective
as of the date of termination of entitlement) as of the termination of
entitlement if the enrollee provides notice of loss of entitlement within
90 days after the date of loss and pays the prepaid or periodic charge
attributable to the period, effective as of the date of termination of
entitlement. Upon receipt of timely notice, the issuer shall return
directly to the enrollee that portion of the prepaid or periodic charge
attributable to the period the enrollee was entitled to medical assis-
tance, subject to adjustment for paid claims.

(i1) A Medicare supplement contract shall provide that benefits and
premiums under the contract shall be suspended at the request of the
enrollee or subscriber for any period that may be provided by federal
regulation if the enrollee or subscriber is entitled to benefits under
Section 226(b) of the Social Security Act and is covered under a group
health plan, as defined in Section 1862(b)(1) (A)(v) of the Social
Security Act. If suspension occurs and the enrollee or subscriber loses
coverage under the group health plan, the contract shall be automati-
cally reinstituted, effective as of the date of loss of coverage if the
enrollee or subscriber provides notice within 90 days of the date of the
loss of coverage.

(B) Reinstitution of coverages:

(i) Shall not provide for any waiting period with respect to treat-
ment of preexisting conditions.

(i) Shall provide for resumption of coverage that is substantially
equivalent to coverage in effect before the date of suspension. If the
suspended Medicare supplement contract provided coverage for out-
patient prescription drugs, reinstitution of the contract for a Medicare
Part D enrollee shall not include coverage for outpatient prescription
drugs but shall otherwise provide coverage that is substantially
equivalent to the coverage in effect before the date of suspension.

(i11) Shall provide for classification of prepaid or periodic charges on
terms at least as favorable to the enrollee as the prepaid or periodic
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charge classification terms that would have applied to the enrollee

had the coverage not been suspended.

(8) If an issuer makes a written offer to the Medicare supplement
enrollee or subscriber of one or more of its plan contracts, to exchange
during a specified period from his or her 1990 standardized plan, as
described in Section 1358.9, to a 2010 standardized plan, as described in
Section 1358.91, the offer and subsequent exchange shall comply with the
following requirements:

(A) An issuer need not provide justification to the director if the
enrollee or subscriber replaces a 1990 standardized plan contract with
an issue age rated 2010 standardized plan contract at the enrollee or
subscriber’s original issue age and duration. If an enrollee or subscrib-
er’s plan contract to be replaced is priced on an issue age rate schedule
at the time of that offer, the rate charged to the enrollee or subscriber for
the new exchanged plan shall recognize the plan contract reserve
buildup, due to the prefunding inherent in the use of an issue age rate
basis, for the benefit of the enrollee or subscriber. The method proposed
to be used by an issuer shall be filed with the director.

(B) The rating class of the new plan contract shall be the class closest
to the enrollee or subscriber’s class of the replaced coverage.

(C) An issuer may not apply new preexisting condition limitations or
a new incontestability period to the new plan contract for those benefits
contained in the exchanged 1990 standardized plan contract of the
enrollee or subscriber, but may apply preexisting condition limitations
of no more than six months to any added benefits contained in the new
2010 standardized plan contract not contained in the exchanged plan
contract. This subparagraph shall not apply to an applicant who is
guaranteed issue under Section 1358.11 or 1358.12.

(D) The new plan contract shall be offered to all enrollees or subscrib-
ers within a given plan, except where the offer or issue would be in
violation of state or federal law.

(9) A Medicare supplement contract shall not be limited to coverage for
a single disease or affliction.

(10) A Medicare supplement contract shall provide an examination
period of 30 days after the receipt of the contract by the applicant for
purposes of review, during which time the applicant may return the
contract as described in subdivision (e) of Section 1358.17.

(11) A Medicare supplement contract shall additionally meet any other
minimum benefit standards as established by the director.

(12) Within 30 days prior to the effective date of any Medicare benefit
changes, an issuer shall file with the director, and notify its subscribers
and enrollees of, modifications it has made to Medicare supplement
contracts.

(A) The notice shall include a description of revisions to the Medicare
Program and a description of each modification made to the coverage
provided under the Medicare supplement contract.

(B) The notice shall inform each subscriber and enrollee as to when
any adjustment in the prepaid or periodic charges will be made due to
changes in Medicare benefits.
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(C) The notice of benefit modifications and any adjustments to the
prepaid or periodic charges shall be in outline form and in clear and
simple terms so as to facilitate comprehension. The notice shall not
contain or be accompanied by any solicitation.

(13) No modifications to existing Medicare supplement coverage shall
be made at the time of, or in connection with, the notice requirements of
this article except to the extent necessary to eliminate duplication of
Medicare benefits and any modifications necessary under the contract to
provide indexed benefit adjustment.

(b) With respect to the standards for basic (core) benefits for benefit plans

A to J, inclusive, every issuer shall make available a contract including only
the following basic “core” package of benefits to each prospective applicant.
This “core” package of benefits shall be referred to as standardized Medicare
supplement benefit plan “A”. An issuer may make available to prospective
applicants any of the other Medicare supplement benefit plans in addition to
the basic core package, but not in lieu of that package.

(1) Coverage of Part A Medicare eligible expenses for hospitalization to
the extent not covered by Medicare from the 61st day to the 90th day,
inclusive, in any Medicare benefit period.

(2) Coverage of Part A Medicare eligible expenses incurred for hospital-
ization to the extent not covered by Medicare for each Medicare lifetime
inpatient reserve day used.

(3) Upon exhaustion of the Medicare hospital inpatient coverage includ-
ing the lifetime reserve days, coverage of 100 percent of the Medicare Part
A eligible expenses for hospitalization paid at the applicable prospective
payment system rate or other appropriate Medicare standard of payment,
subject to a lifetime maximum benefit of an additional 365 days. The
provider shall accept the issuer’s payment as payment in full and may not
bill the enrollee or subscriber for any balance.

(4) Coverage under Medicare Parts A and B for the reasonable cost of
the first three pints of blood, or equivalent quantities of packed red blood
cells, as defined under federal regulations, unless replaced in accordance
with federal regulations.

(5) Coverage for the coinsurance amount, or in the case of hospital
outpatient services, the copayment amount, of Medicare eligible expenses
under Part B regardless of hospital confinement, subject to the Medicare
Part B deductible.

(c) The following additional benefits shall be included in Medicare supple-

ment benefit plans B to J, inclusive, only as provided by Section 1358.9.

(1) With respect to the Medicare Part A deductible, coverage for all of
the Medicare Part A inpatient hospital deductible amount per benefit
period.

(2) With respect to skilled nursing facility care, coverage for the actual
billed charges up to the coinsurance amount from the 21st day to the 100th
day, inclusive, in a Medicare benefit period for posthospital skilled nursing
facility care eligible under Medicare Part A.

(3) With respect to the Medicare Part B deductible, coverage for all of
the Medicare Part B deductible amount per calendar year regardless of
hospital confinement.
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(4) With respect to 80 percent of the Medicare Part B excess charges,
coverage for 80 percent of the difference between the actual Medicare Part
B charge as billed, not to exceed any charge limitation established by the
Medicare Program or state law, and the Medicare-approved Part B charge.

(5) With respect to 100 percent of the Medicare Part B excess charges,
coverage for all of the difference between the actual Medicare Part B
charge as billed, not to exceed any charge limitation established by the
Medicare Program or state law, and the Medicare-approved Part B charge.

(6) With respect to the basic outpatient prescription drug benefit,
coverage for 50 percent of outpatient prescription drug charges, after a
two-hundred-fifty-dollar ($250) calendar year deductible, to a maximum of
one thousand two hundred fifty dollars ($1,250) in benefits received by the
insured per calendar year, to the extent not covered by Medicare. On and
after January 1, 2006, no Medicare supplement contract may be sold or
issued if it includes a prescription drug benefit.

(7) With respect to the extended outpatient prescription drug benefit,
coverage for 50 percent of outpatient prescription drug charges, after a
two-hundred-fifty-dollar ($250) calendar year deductible, to a maximum of
three thousand dollars ($3,000) in benefits received by the insured per
calendar year, to the extent not covered by Medicare. On and after
January 1, 2006, no Medicare supplement contract may be sold or issued
if it includes a prescription drug benefit.

(8) With respect to medically necessary emergency care in a foreign
country, coverage to the extent not covered by Medicare for 80 percent of
the billed charges for Medicare-eligible expenses for medically necessary
emergency hospital, physician, and medical care received in a foreign
country, which care would have been covered by Medicare if provided in
the United States and which care began during the first 60 consecutive
days of each trip outside the United States, subject to a calendar year
deductible of two hundred fifty dollars ($250), and a lifetime maximum
benefit of fifty thousand dollars ($50,000). For purposes of this benefit,
“emergency care” shall mean care needed immediately because of an
injury or an illness of sudden and unexpected onset.

(9) With respect to the preventive medical care benefit, coverage for the
following preventive health services:

(A) An annual clinical preventive medical history and physical ex-
amination that may include tests and services from subparagraph (B)
and patient education to address preventive health care measures.

(B) The following screening tests or preventive services that are not
covered by Medicare, the selection and frequency of which are deter-
mined to be medically appropriate by the attending physician:

(1) Fecal occult blood test.
(i1) Mammogram.

(C) Influenza vaccine administered at any appropriate time during
the year.

Reimbursement shall be for the actual charges up to 100 percent of
the Medicare-approved amount for each service, as if Medicare were to
cover the service as identified in American Medical Association Current
Procedural Terminology (AMACPT) codes, to a maximum of one hun-
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dred twenty dollars ($120) annually under this benefit. This benefit

shall not include payment for any procedure covered by Medicare.

(10) With respect to the at-home recovery benefit, coverage for services
to provide short-term, at-home assistance with activities of daily living for
those recovering from an illness, injury, or surgery.

(A) For purposes of this benefit, the following definitions shall apply:

(i) “Activities of daily living” include, but are not limited to,
bathing, dressing, personal hygiene, transferring, eating, ambulating,
assistance with drugs that are normally self-administered, and
changing bandages or other dressings.

(i1) “Care provider” means a duly qualified or licensed home health
aide or homemaker, or a personal care aide or nurse provided through
a licensed home health care agency or referred by a licensed referral
agency or licensed nurses registry.

(iii) “Home” shall mean any place used by the insured as a place of
residence, provided that the place would qualify as a residence for
home health care services covered by Medicare. A hospital or skilled
nursing facility shall not be considered the insured’s place of resi-
dence.

(iv) “At-home recovery visit” means the period of a visit required to
provide at-home recovery care, without any limit on the duration of
the visit, except that each consecutive four hours in a 24-hour period
of services provided by a care provider is one visit.

(B) With respect to coverage requirements and limitations, the fol-
lowing shall apply:

(1) At-home recovery services provided shall be primarily services
that assist in activities of daily living.

(i1) The covered person’s attending physician shall certify that the
specific type and frequency of at-home recovery services are necessary
because of a condition for which a home care plan of treatment was
approved by Medicare.

(ii1) Coverage is limited to the following:

(I) No more than the number and type of at-home recovery visits
certified as necessary by the covered person’s attending physician.
The total number of at-home recovery visits shall not exceed the
number of Medicare-approved home health care visits under a
Medicare-approved home care plan of treatment.

(IT) The actual charges for each visit up to a maximum reim-
bursement of forty dollars ($40) per visit.

(ITII) One thousand six hundred dollars ($1,600) per calendar
year.

(IV) Seven visits in any one week.

(V) Care furnished on a visiting basis in the insured’s home.

(VI) Services provided by a care provider as defined in subpara-
graph (A).

(VII) At-home recovery visits while the covered person is covered
under the contract and not otherwise excluded.

(VIII) At-home recovery visits received during the period the
covered person is receiving Medicare-approved home care services
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or no more than eight weeks after the service date of the last
Medicare-approved home health care visit.
(C) Coverage is excluded for the following:
(1) Home care visits paid for by Medicare or other government
programs.
(i1) Care provided by family members, unpaid volunteers, or pro-
viders who are not care providers.
(d) The standardized Medicare supplement benefit plan “K” shall consist
of the following benefits:

(1) Coverage of 100 percent of the Medicare Part A hospital coinsurance
amount for each day used from the 61st to the 90th day, inclusive, in any
Medicare benefit period.

(2) Coverage of 100 percent of the Medicare Part A hospital coinsurance
amount for each Medicare lifetime inpatient reserve day used from the
91st to the 150th day, inclusive, in any Medicare benefit period.

(3) Upon exhaustion of the Medicare hospital inpatient coverage, in-
cluding the lifetime reserve days, coverage of 100 percent of the Medicare
Part A eligible expenses for hospitalization paid at the applicable prospec-
tive payment system rate, or other appropriate Medicare standard of
payment, subject to a lifetime maximum benefit of an additional 365 days.
The provider shall accept the issuer’s payment for this benefit as payment
in full and shall not bill the enrollee or subscriber for any balance.

(4) With respect to the Medicare Part A deductible, coverage for 50
percent of the Medicare Part A inpatient hospital deductible amount per
benefit period until the out-of-pocket limitation described in paragraph
(10) is met.

(5) With respect to skilled nursing facility care, coverage for 50 percent
of the coinsurance amount for each day used from the 21st day to the
100th day, inclusive, in a Medicare benefit period for posthospital skilled
nursing facility care eligible under Medicare Part A until the out-of-pocket
limitation described in paragraph (10) is met.

(6) With respect to hospice care, coverage for 50 percent of cost sharing
for all Medicare Part A eligible expenses and respite care until the
out-of-pocket limitation described in paragraph (10) is met.

(7) Coverage for 50 percent, under Medicare Part A or B, of the
reasonable cost of the first three pints of blood or equivalent quantities of
packed red blood cells, as defined under federal regulations, unless
replaced in accordance with federal regulations, until the out-of-pocket
limitation described in paragraph (10) is met.

(8) Except for coverage provided in paragraph (9), coverage for 50
percent of the cost sharing otherwise applicable under Medicare Part B
after the enrollee or subscriber pays the Part B deductible, until the
out-of-pocket limitation is met as described in paragraph (10).

(9) Coverage of 100 percent of the cost sharing for Medicare Part B
preventive services, after the enrollee or subscriber pays the Medicare
Part B deductible.

(10) Coverage of 100 percent of all cost sharing under Medicare Parts A
and B for the balance of the calendar year after the individual has reached
the out-of-pocket limitation on annual expenditures under Medicare Parts
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A and B of four thousand dollars ($4,000) in 2006, indexed each year by the

appropriate inflation adjustment specified by the secretary.

(e) The standardized Medicare supplement benefit plan “L.” shall consist
of the following benefits:

(1) The benefits described in paragraphs (1), (2), (3), and (9) of subdivi-
sion (d).

(2) With respect to the Medicare Part A deductible, coverage for 75
percent of the Medicare Part A inpatient hospital deductible amount per
benefit period until the out-of-pocket limitation described in paragraph (8)
is met.

(3) With respect to skilled nursing facility care, coverage for 75 percent
of the coinsurance amount for each day used from the 21st day to the
100th day, inclusive, in a Medicare benefit period for posthospital skilled
nursing facility care eligible under Medicare Part A until the out-of-pocket
limitation described in paragraph (8) is met.

(4) With respect to hospice care, coverage for 75 percent of cost sharing
for all Medicare Part A eligible expenses and respite care until the
out-of-pocket limitation described in paragraph (8) is met.

(5) Coverage for 75 percent, under Medicare Part A or B, of the
reasonable cost of the first three pints of blood or equivalent quantities of
packed red blood cells, as defined under federal regulations, unless
replaced in accordance with federal regulations, until the out-of-pocket
limitation described in paragraph (8) is met.

(6) Except for coverage provided in paragraph (7), coverage for 75
percent of the cost sharing otherwise applicable under Medicare Part B
after the enrollee or subscriber pays the Part B deductible until the
out-of-pocket limitation described in paragraph (8) is met.

(7) Coverage for 100 percent of the cost sharing for Medicare Part B
preventive services after the enrollee or subscriber pays the Part B
deductible.

(8) Coverage of 100 percent of the cost sharing for Medicare Parts A and
B for the balance of the calendar year after the individual has reached the
out-of-pocket limitation on annual expenditures under Medicare Parts A
and B of two thousand dollars ($2,000) in 2006, indexed each year by the
appropriate inflation adjustment specified by the secretary.

(f) A contract shall not contain any provision delaying the effective date of
coverage beyond the first day of the month following the date of receipt by
the issuer of the applicant’s properly completed application, except that the
effective date of coverage may be delayed until the 65th birthday of an
applicant who is to become eligible for Medicare by reason of age if the
application is received any time during the three months immediately
preceding the applicant’s 65th birthday.

HISTORY: effective January 1, 2006; Stats 2009 ch 10 § 3
Added Stats 2000 ch 706 § 2 (SB 764). (AB 1543), effective July 2, 2009.
Amended Stats 2005 ch 206 § 4 (SB 375),

§ 1358.81. General standards for contracts with an effective date on
or after June 1, 2010; Core benefits; Additional benefits

The following standards are applicable to all Medicare supplement contracts
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delivered or issued for delivery in this state with an effective date on or after
June 1, 2010. No contract may be advertised, solicited, delivered, or issued for
delivery in this state as a Medicare supplement contract unless it complies
with these benefit standards. No issuer may offer any 1990 standardized
Medicare supplement contract for sale with an effective date on or after June
1, 2010. Benefit standards applicable to Medicare supplement contracts issued
with an effective date before June 1, 2010, remain subject to the requirements
of Section 1358.8.

(a) The following general standards apply to Medicare supplement con-

tracts and are in addition to all other requirements of this article.

(1) A Medicare supplement contract shall not exclude or limit benefits
for losses incurred more than six months from the effective date of
coverage because it involved a preexisting condition. The contract shall
not define a preexisting condition more restrictively than a condition for
which medical advice was given or treatment was recommended by, or
received from, a physician within six months before the effective date of
coverage.

(2) A Medicare supplement contract shall not indemnify against losses
resulting from sickness on a different basis than losses resulting from
accidents.

(3) A Medicare supplement contract shall provide that benefits designed
to cover cost-sharing amounts under Medicare will be changed automati-
cally to coincide with any changes in the applicable Medicare deductible,
copayment, or coinsurance amounts. Prepaid or periodic charges may be
modified to correspond with those changes.

(4) A Medicare supplement contract shall not provide for termination of
coverage of a spouse solely because of the occurrence of an event specified
for termination of coverage of the enrollee or subscriber, other than the
nonpayment of prepaid or periodic charges.

(5) Each Medicare supplement contract shall be guaranteed renewable.

(A) The issuer shall not cancel or nonrenew the contract solely on the
ground of health status of the individual.

(B) The issuer shall not cancel or nonrenew the contract for any
reason other than nonpayment of prepaid or periodic charges or mis-
representation of the risk by the applicant that is shown by the plan to
be material to the acceptance for coverage. The contestability period for
Medicare supplement contracts shall be two years.

(C) If the Medicare supplement contract is terminated by the group
contractholder and is not replaced as provided under subparagraph (E),
the issuer shall offer enrollees or subscribers an individual Medicare
supplement contract which, at the option of the enrollee or subscriber,
does one of the following:

(i) Provides for continuation of the benefits contained in the group
contract.

(i1) Provides for benefits that otherwise meet the requirements of
one of the standardized contracts defined in this article.

(D) If an individual is an enrollee or subscriber in a group Medicare
supplement contract and the individual terminates membership in the
group, the issuer shall do one of the following:
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(1) Offer the enrollee or subscriber the conversion opportunity
described in subparagraph (C).

(i1) At the option of the group contractholder, offer the enrollee or

subscriber continuation of coverage under the group contract.
(E)1) If a group Medicare supplement contract is replaced by another
group Medicare supplement contract purchased by the same group
contractholder, the issuer of the replacement contract shall offer
coverage to all persons covered under the old group contract on its
date of termination. Coverage under the new contract shall not result
in any exclusion for preexisting conditions that would have been
covered under the group contract being replaced.

(i) If a Medicare supplement contract replaces another Medicare
supplement contract that has been in force for six months or more, the
replacing issuer shall not impose an exclusion or limitation based on
a preexisting condition. If the original coverage has been in force for
less than six months, the replacing issuer shall waive any time period
applicable to preexisting conditions, waiting periods, elimination
periods, or probationary periods in the new contract to the extent the
time was spent under the original coverage.

(6) Termination of a Medicare supplement contract shall be without
prejudice to any continuous loss that commenced while the contract was in
force, but the extension of benefits beyond the period during which the
contract was in force may be predicated upon the continuous total
disability of the enrollee or subscriber, limited to the duration of the
contract benefit period, if any, or payment of the maximum benefits.
Receipt of Medicare Part D benefits shall not be considered in determining
a continuous loss.

(7)(A)(i) A Medicare supplement contract shall provide that benefits
and prepaid or periodic charges under the contract shall be suspended
at the request of the enrollee or subscriber for the period, not to exceed
24 months, in which the enrollee or subscriber has applied for, and is
determined to be entitled to, medical assistance under Medi-Cal
under Title XIX of the federal Social Security Act, but only if the
enrollee or subscriber notifies the issuer of the contract within 90 days
after the date the individual becomes entitled to assistance. Upon
receipt of timely notice, the insurer shall return directly to the
enrollee or subscriber that portion of the prepaid or periodic charge
attributable to the period of Medi-Cal eligibility, subject to adjustment
for paid claims.

(ii) If suspension occurs and if the enrollee or subscriber loses
entitlement to medical assistance under Medi-Cal, the Medicare
supplement contract shall be automatically reinstituted (effective as
of the date of termination of entitlement) as of the termination of
entitlement if the enrollee or subscriber provides notice of loss of
entitlement within 90 days after the date of loss and pays the prepaid
or periodic charge attributable to the period, effective as of the date of
termination of entitlement or equivalent coverage shall be provided if
the prior contract is no longer available.

(iii) Each Medicare supplement contract shall provide that benefits
and prepaid or periodic charges under the contract shall be suspended
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(for any period that may be provided by federal regulation) at the
request of the enrollee or subscriber if the enrollee or subscriber is
entitled to benefits under Section 226(b) of the Social Security Act and
is covered under a group health plan (as defined in Section
1862(b)(1)(A)(v) of the Social Security Act). If suspension occurs and if
the enrollee or subscriber loses coverage under the group health plan,
the contract shall be automatically reinstituted (effective as of the
date of loss of coverage) if the enrollee or subscriber provides notice of
loss of coverage within 90 days after the date of the loss and pays the
applicable prepaid or periodic charge.

(B) Reinstitution of coverages shall comply with all of the following
requirements:

(i) Not provide for any waiting period with respect to treatment of
preexisting conditions.

(i1) Provide for resumption of coverage that is substantially equiva-
lent to coverage in effect before the date of suspension.

(iii) Provide for classification of prepaid or periodic charges on
terms at least as favorable to the enrollee or subscriber as the
classification of the prepaid or periodic charge that would have
applied to the enrollee or subscriber had the coverage not been
suspended.

(8) A Medicare supplement contract shall not be limited to coverage for
a single disease or affliction.

(9) A Medicare supplement contract shall provide an examination
period of 30 days after the receipt of the contract by the applicant for
purposes of review, during which time the applicant may return the
contract as described in subdivision (e) of Section 1358.17.

(10) A Medicare supplement contract shall additionally meet any other
minimum benefit standards as established by the director.

(11) Within 30 days prior to the effective date of any Medicare benefit
changes, an issuer shall file with the director, and notify its subscribers
and enrollees of, modifications it has made to Medicare supplement
contracts.

(A) The notice shall include a description of revisions to the Medicare
Program and a description of each modification made to the coverage
provided under the Medicare supplement contract.

(B) The notice shall inform each subscriber and enrollee as to when
any adjustment in the prepaid or periodic charges will be made due to
changes in Medicare benefits.

(C) The notice of benefit modifications and any adjustments to the
prepaid or periodic charges shall be in outline form and in clear and
simple terms so as to facilitate comprehension. The notice shall not
contain or be accompanied by any solicitation.

(12) No modifications to existing Medicare supplement coverage shall
be made at the time of, or in connection with, the notice requirements of
this article except to the extent necessary to eliminate duplication of
Medicare benefits and any modifications necessary under the contract to
provide indexed benefit adjustment.

(b) With respect to the standards for basic (core) benefits for benefit plans
A, B, C, D, F, high deductible F, G, M, and N, every issuer of Medicare
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supplement benefit plans shall make available a contract including only the
following basic “core” package of benefits to each prospective enrollee or
subscriber. An issuer may make available to prospective enrollees or
subscribers any of the other Medicare supplement benefit plans in addition
to the basic core package, but not in lieu of that package.

(1) Coverage of Part A Medicare eligible expenses for hospitalization to
the extent not covered by Medicare from the 61st day through the 90th
day, inclusive, in any Medicare benefit period.

(2) Coverage of Part A Medicare eligible expenses incurred for hospital-
ization to the extent not covered by Medicare for each Medicare lifetime
inpatient reserve day used.

(3) Upon exhaustion of the Medicare hospital inpatient coverage, in-
cluding the lifetime reserve days, coverage of 100 percent of the Medicare
Part A eligible expenses for hospitalization paid at the applicable prospec-
tive payment system (PPS) rate, or other appropriate Medicare standard
of payment, subject to a lifetime maximum benefit of an additional 365
days. The provider shall accept the issuer’s payment as payment in full
and may not bill the insured for any balance.

(4) Coverage under Medicare Parts A and B for the reasonable cost of
the first three pints of blood or equivalent quantities of packed red blood
cells, as defined under federal regulations, unless replaced in accordance
with federal regulations.

(5) Coverage for the coinsurance amount, or in the case of hospital
outpatient department services paid under a prospective payment system,
the copayment amount, of Medicare eligible expenses under Part B
regardless of hospital confinement, subject to the Medicare Part B deduct-
ible.

(6) Coverage of cost sharing for all Part A Medicare eligible hospice care
and respite care expenses.

(¢c) The following additional benefits shall be included in Medicare supple-
ment benefit plans B, C, D, F, high deductible F, G, M, and N, consistent with
the plan type and benefits for each plan as provided in Section 1358.91:

(1) With respect to the Medicare Part A deductible, coverage for 100
percent of the Medicare Part A inpatient hospital deductible amount per
benefit period.

(2) With respect to the Medicare Part A deductible, coverage for 50
percent of the Medicare Part A inpatient hospital deductible amount per
benefit period.

(3) With respect to skilled nursing facility care, coverage for the actual
billed charges up to the coinsurance amount from the 21st day through the
100th day in a Medicare benefit period for posthospital skilled nursing
facility care eligible under Medicare Part A.

(4) With respect to the Medicare Part B deductible, coverage for 100
percent of the Medicare Part B deductible amount per calendar year
regardless of hospital confinement.

(5) With respect to 100 percent of the Medicare Part B excess charges,
coverage for all of the difference between the actual Medicare Part B
charges as billed, not to exceed any charge limitation established by the
Medicare program or state law, and the Medicare-approved Part B charge.



§ 1358.9 KNOX-KEENE ACT 132

(6) With respect to medically necessary emergency care in a foreign
country, coverage to the extent not covered by Medicare for 80 percent of
the billed charges for Medicare-eligible expenses for medically necessary
emergency hospital, physician, and medical care received in a foreign
country, which care would have been covered by Medicare if provided in
the United States and which care began during the first 60 consecutive
days of each trip outside the United States, subject to a calendar year
deductible of two hundred fifty dollars ($250), and a lifetime maximum
benefit of fifty thousand dollars ($50,000). For purposes of this benefit,
“emergency care” shall mean care needed immediately because of an
injury or an illness of sudden and unexpected onset.

HISTORY:
Added Stats 2009 ch 10 § 4 (AB 1543), effec-
tive July 2, 2009.

§ 1358.9. Standards applicable to contracts with effective date prior
to June 1, 2010; Benefit plans that may be offered in state; Availability
of contract form containing only core benefits; Innovative benefits

The following standards are applicable to all Medicare supplement contracts
delivered or issued for delivery in this state on or after July 21, 1992, and with
an effective date prior to June 1, 2010.

(a) An issuer shall make available to each prospective enrollee a contract
form containing only the basic (core) benefits, as defined in subdivision (b) of
Section 1358.8.

(b) No groups, packages, or combinations of Medicare supplement benefits
other than those listed in this section shall be offered for sale in this state,
except as may be permitted by subdivision (f) and by Section 1358.10.

(c) Benefit plans shall be uniform in structure, language, designation and
format to the standard benefit plans A to L, inclusive, listed in subdivision
(e), and shall conform to the definitions in Section 1358.4. Each benefit shall
be structured in accordance with the format provided in subdivisions (b), (c),
(d), and (e) of Section 1358.8 and list the benefits in the order listed in
subdivision (e). For purposes of this section, “structure, language, and
format” means style, arrangement, and overall content of a benefit.

(d) An issuer may use, in addition to the benefit plan designations
required in subdivision (c), other designations to the extent permitted by
law.

(e) With respect to the makeup of benefit plans, the following shall apply:

(1) Standardized Medicare supplement benefit plan A shall be limited to
the basic (core) benefit common to all benefit plans, as defined in
subdivision (b) of Section 1358.8.

(2) Standardized Medicare supplement benefit plan B shall include only
the following: the core benefit, plus the Medicare Part A deductible as
defined in paragraph (1) of subdivision (c) of Section 1358.8.

(3) Standardized Medicare supplement benefit plan C shall include only
the following: the core benefit, plus the Medicare Part A deductible, skilled
nursing facility care, Medicare Part B deductible, and medically necessary
emergency care in a foreign country as defined in paragraphs (1), (2), (3),
and (8) of subdivision (c¢) of Section 1358.8, respectively.
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(4) Standardized Medicare supplement benefit plan D shall include only
the following: the core benefit, plus the Medicare Part A deductible, skilled
nursing facility care, medically necessary emergency care in a foreign
country, and the at-home recovery benefit as defined in paragraphs (1), (2),
(8), and (10) of subdivision (c¢) of Section 1358.8, respectively.

(5) Standardized Medicare supplement benefit plan E shall include only
the following: the core benefit, plus the Medicare Part A deductible, skilled
nursing facility care, medically necessary emergency care in a foreign
country, and preventive medical care as defined in paragraphs (1), (2), (8),
and (9) of subdivision (c) of Section 1358.8, respectively.

(6) Standardized Medicare supplement benefit plan F shall include only
the following: the core benefit, plus the Medicare Part A deductible, the
skilled nursing facility care, the Medicare Part B deductible, 100 percent
of the Medicare Part B excess charges, and medically necessary emergency
care in a foreign country as defined in paragraphs (1), (2), (3), (5), and (8)
of subdivision (c) of Section 1358.8, respectively.

(7) Standardized Medicare supplement benefit high deductible plan F
shall include only the following: 100 percent of covered expenses following
the payment of the annual high deductible plan F deductible. The covered
expenses include the core benefit, plus the Medicare Part A deductible,
skilled nursing facility care, the Medicare Part B deductible, 100 percent
of the Medicare Part B excess charges, and medically necessary emergency
care in a foreign country as defined in paragraphs (1), (2), (3), (5), and (8)
of subdivision (c) of Section 1358.8, respectively. The annual high deduct-
ible plan F deductible shall consist of out-of-pocket expenses, other than
premiums, for services covered by the Medicare supplement plan F policy,
and shall be in addition to any other specific benefit deductibles. The
annual high deductible Plan F deductible shall be one thousand five
hundred dollars ($1,500) for 1998 and 1999, and shall be based on the
calendar year, as adjusted annually thereafter by the secretary to reflect
the change in the Consumer Price Index for all urban consumers for the
12-month period ending with August of the preceding year, and rounded to
the nearest multiple of ten dollars ($10).

(8) Standardized Medicare supplement benefit plan G shall include only
the following: the core benefit, plus the Medicare Part A deductible, skilled
nursing facility care, 80 percent of the Medicare Part B excess charges,
medically necessary emergency care in a foreign country, and the at-home
recovery benefit as defined in paragraphs (1), (2), (4), (8), and (10) of
subdivision (c) of Section 1358.8, respectively.

(9) Standardized Medicare supplement benefit plan H shall consist of
only the following: the core benefit, plus the Medicare Part A deductible,
skilled nursing facility care, basic outpatient prescription drug benefit,
and medically necessary emergency care in a foreign country as defined in
paragraphs (1), (2), (6), and (8) of subdivision (c) of Section 1358.8,
respectively. The outpatient prescription drug benefit shall not be included
in a Medicare supplement contract sold on or after January 1, 2006.

(10) Standardized Medicare supplement benefit plan I shall consist of
only the following: the core benefit, plus the Medicare Part A deductible,
skilled nursing facility care, 100 percent of the Medicare Part B excess



§ 1358.9 KNOX-KEENE ACT 134

charges, basic outpatient prescription drug benefit, medically necessary

emergency care in a foreign country, and at-home recovery benefit as

defined in paragraphs (1), (2), (5), (6), (8), and (10) of subdivision (c) of

Section 1358.8, respectively. The outpatient prescription drug benefit shall

not be included in a Medicare supplement contract sold on or after

January 1, 2006.

(11) Standardized Medicare supplement benefit plan J shall consist of
only the following: the core benefit, plus the Medicare Part A deductible,
skilled nursing facility care, Medicare Part B deductible, 100 percent of
the Medicare Part B excess charges, extended outpatient prescription
drug benefit, medically necessary emergency care in a foreign country,
preventive medical care, and at-home recovery benefit as defined in
paragraphs (1), (2), (3), (5), (7), (8), (9), and (10) of subdivision (c) of Section
1358.8, respectively. The outpatient prescription drug benefit shall not be
included in a Medicare supplement contract sold on or after January 1,
2006.

(12) Standardized Medicare supplement benefit high deductible plan J
shall consist of only the following: 100 percent of covered expenses
following the payment of the annual high deductible plan J deductible.
The covered expenses include the core benefit, plus the Medicare Part A
deductible, skilled nursing facility care, Medicare Part B deductible, 100
percent of the Medicare Part B excess charges, extended outpatient
prescription drug benefit, medically necessary emergency care in a foreign
country, preventive medical care benefit, and at-home recovery benefit as
defined in paragraphs (1), (2), (3), (5), (7), (8), (9), and (10) of subdivision
(c) of Section 1358.8, respectively. The annual high deductible plan J
deductible shall consist of out-of-pocket expenses, other than premiums,
for services covered by the Medicare supplement plan J policy, and shall be
in addition to any other specific benefit deductibles. The annual deductible
shall be one thousand five hundred dollars ($1,500) for 1998 and 1999, and
shall be based on a calendar year, as adjusted annually thereafter by the
secretary to reflect the change in the Consumer Price Index for all urban
consumers for the 12-month period ending with August of the preceding
year, and rounded to the nearest multiple of ten dollars ($10). The
outpatient prescription drug benefit shall not be included in a Medicare
supplement contract sold on or after January 1, 2006.

(13) Standardized Medicare supplement benefit plan K shall consist of
only those benefits described in subdivision (d) of Section 1358.8.

(14) Standardized Medicare supplement benefit plan L shall consist of
only those benefits described in subdivision (e) of Section 1358.8.

(f) An issuer may, with the prior approval of the director, offer contracts
with new or innovative benefits in addition to the benefits provided in a
contract that otherwise complies with the applicable standards. The new or
innovative benefits may include benefits that are appropriate to Medicare
supplement contracts, that are not otherwise available and that are cost-
effective and offered in a manner that is consistent with the goal of
simplification of Medicare supplement contracts. On and after January 1,
2006, the innovative benefit shall not include an outpatient prescription
drug benefit.
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HISTORY: effective January 1, 2006; Stats 2009 ch 10 § 5
Added Stats 2000 ch 706 § 2 (SB 764). (AB 1543), effective July 2, 2009.
Amended Stats 2005 ch 206 § 5 (SB 375),

§ 1358.91. Mandatory standards applicable to contracts with effective
date on or after June 1, 2010; Benefit plans that may be offered in state;
Innovative benefits

The following standards are applicable to all Medicare supplement contracts
delivered or issued for delivery in this state with an effective date on or after
June 1, 2010. No contract may be advertised, solicited, delivered, or issued for
delivery in this state as a Medicare supplement contract unless it complies
with these benefit plan standards. Benefit plan standards applicable to
Medicare supplement contracts issued with an effective date before June 1,
2010, remain subject to the requirements of Section 1358.9.

(a)(1) An issuer shall make available to each prospective enrollee and

subscriber a contract containing only the basic (core) benefits, as defined

in subdivision (b) of Section 1358.81.

(2) If an issuer makes available any of the additional benefits described
in subdivision (c¢) of Section 1358.81, or offers standardized benefit plan K
or L, as described in paragraphs (8) and (9) of subdivision (e), then the
issuer shall make available to each prospective enrollee and subscriber, in
addition to a contract with only the basic (core) benefits as described in
paragraph (1), a contract containing either standardized benefit plan C, as
described in paragraph (3) of subdivision (e), or standardized benefit plan
F, as described in paragraph (5) of subdivision (e).

(b) No groups, packages, or combinations of Medicare supplement benefits
other than those listed in this section shall be offered for sale in this state,
except as may be permitted in subdivision (f) and by Section 1358.10.

(c) Benefit plans shall be uniform in structure, language, designation, and
format to the standard benefit plans listed in subdivision (e) and conform to
the definitions in Section 1358.4. Each benefit shall be structured in
accordance with the format provided in subdivisions (b) and (c¢) of Section
1358.81; or, in the case of plan K or L, in paragraph (8) or (9) of subdivision
(e) of Section 1358.91 and list the benefits in the order shown in subdivision
(e). For purposes of this section, “structure, language, and format” means
style, arrangement, and overall content of a benefit.

(d) In addition to the benefit plan designations required in subdivision (c),
an issuer may use other designations to the extent permitted by law.

(e) With respect to the makeup of 2010 standardized benefit plans, the
following shall apply:

(1) Standardized Medicare supplement benefit plan A shall include only
the following: the basic (core) benefits as defined in subdivision (b) of
Section 1358.81.

(2) Standardized Medicare supplement benefit plan B shall include only
the following: the basic (core) benefit as defined in subdivision (b) of
Section 1358.81, plus 100 percent of the Medicare Part A deductible as
defined in paragraph (1) of subdivision (c) of Section 1358.81.

(3) Standardized Medicare supplement benefit plan C shall include only
the following: the basic (core) benefit as defined in subdivision (b) of
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Section 1358.81, plus 100 percent of the Medicare Part A deductible,
skilled nursing facility care, 100 percent of the Medicare Part B deduct-
ible, and medically necessary emergency care in a foreign country, as
defined in paragraphs (1), (3), (4), and (6) of subdivision (¢) of Section
1358.81, respectively.

(4) Standardized Medicare supplement benefit plan D shall include only
the following: the basic (core) benefit, as defined in subdivision (b) of
Section 1358.81, plus 100 percent of the Medicare Part A deductible,
skilled nursing facility care, and medically necessary emergency care in a
foreign country, as defined in paragraphs (1), (3), and (6) of subdivision (c)
of Section 1358.81, respectively.

(5) Standardized Medicare supplement benefit plan F shall include only
the following: the basic (core) benefit as defined in subdivision (b) of
Section 1358.81, plus 100 percent of the Medicare Part A deductible,
skilled nursing facility care, 100 percent of the Medicare Part B deduct-
ible, 100 percent of the Medicare Part B excess charges, and medically
necessary emergency care in a foreign country, as defined in paragraphs
(1), (3), (4), (5), and (6) of subdivision (c) of Section 1358.81, respectively.

(6) Standardized Medicare supplement benefit high deductible plan F
shall include only the following: 100 percent of covered expenses following
the payment of the annual deductible set forth in subparagraph (B).

(A) The basic (core) benefit as defined in subdivision (b) of Section
1358.81, plus 100 percent of the Medicare Part A deductible, skilled
nursing facility care, 100 percent of the Medicare Part B deductible, 100
percent of the Medicare Part B excess charges, and medically necessary
emergency care in a foreign country, as defined in paragraphs (1), (3),
(4), (5), and (6) of subdivision (c) of Section 1358.81, respectively.

(B) The annual deductible in high deductible plan F shall consist of
out-of-pocket expenses, other than premiums, for services covered by
plan F, and shall be in addition to any other specific benefit deductibles.
The basis for the deductible shall be one thousand five hundred dollars
($1,500) and shall be adjusted annually from 1999 by the Secretary of
the United States Department of Health and Human Services to reflect
the change in the Consumer Price Index for all urban consumers for the
12-month period ending with August of the preceding year, and rounded
to the nearest multiple of ten dollars ($10).

(7)(A) Standardized Medicare supplement benefit plan G shall include

only the following: the basic (core) benefit as defined in subdivision (b) of

Section 1358.81, plus 100 percent of the Medicare Part A deductible,

skilled nursing facility care, 100 percent of the Medicare Part B excess

charges, and medically necessary emergency care in a foreign country,
as defined in paragraphs (1), (3), (5), and (6) of subdivision (c) of Section

1358.81, respectively.

(B) Effective January 1, 2020, the standardized benefit plans de-
scribed in paragraph (4) of subdivision (a) of Section 1358.92 (redesig-
nated high deductible plan G) may be offered to any individual who was
eligible for Medicare prior to January 1, 2020.

(8) Standardized Medicare supplement benefit plan K shall include only
the following:
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(A) Coverage of 100 percent of the Part A hospital coinsurance
amount for each day used from the 61st through the 90th day in any
Medicare benefit period.

(B) Coverage of 100 percent of the Part A hospital coinsurance
amount for each Medicare lifetime inpatient reserve day used from the
91st through the 150th day in any Medicare benefit period.

(C) Upon exhaustion of the Medicare hospital inpatient coverage,
including the lifetime reserve days, coverage of 100 percent of the
Medicare Part A eligible expenses for hospitalization paid at the
applicable prospective payment system (PPS) rate, or other appropriate
Medicare standard of payment, subject to a lifetime maximum benefit of
an additional 365 days. The provider shall accept the issuer’s payment
as payment in full and may not bill the insured for any balance.

(D) Coverage for 50 percent of the Medicare Part A inpatient hospital
deductible amount per benefit period until the out-of-pocket limitation
is met as described in subparagraph (J).

(E) Coverage for 50 percent of the coinsurance amount for each day
used from the 21st day through the 100th day in a Medicare benefit
period for posthospital skilled nursing facility care eligible under
Medicare Part A until the out-of-pocket limitation is met as described in
subparagraph (J).

(F) Coverage for 50 percent of cost sharing for all Part A Medicare
eligible expenses and respite care until the out-of-pocket limitation is
met as described in subparagraph (J).

(G) Coverage for 50 percent, under Medicare Part A or B, of the
reasonable cost of the first three pints of blood, or equivalent quantities
of packed red blood cells, as defined under federal regulations, unless
replaced in accordance with federal regulations until the out-of-pocket
limitation is met as described in subparagraph (J).

(H) Except for coverage provided in subparagraph (I), coverage for 50
percent of the cost sharing otherwise applicable under Medicare Part B
after the enrollee or subscriber pays the Part B deductible until the
out-of-pocket limitation is met as described in subparagraph (J).

(I) Coverage of 100 percent of the cost sharing for Medicare Part B
preventive services after the enrollee or subscriber pays the Part B
deductible.

(J) Coverage of 100 percent of all cost sharing under Medicare Parts
A and B for the balance of the calendar year after the individual has
reached the out-of-pocket limitation on annual expenditures under
Medicare Parts A and B of four thousand dollars ($4,000) in 2006,
indexed each year by the appropriate inflation adjustment specified by
the Secretary of the United States Department of Health and Human
Services.

(9) Standardized Medicare supplement benefit plan L shall include only

the following:

(A) The benefits described in subparagraphs (A), (B), (C), and (I) of
paragraph (8).

(B) The benefits described in subparagraphs (D), (E), (F), (G), and (H)
of paragraph (8), but substituting 75 percent for 50 percent.
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(C) The benefit described in subparagraph (J) of paragraph (8), but
substituting two thousand dollars ($2,000) for four thousand dollars
($4,000).

(10) Standardized Medicare supplement benefit plan M shall include
only the following: the basic (core) benefit as defined in subdivision (b) of
Section 1358.81, plus 50 percent of the Medicare Part A deductible, skilled
nursing facility care, and medically necessary emergency care in a foreign
country, as defined in paragraphs (2), (3), and (6) of subdivision (c) of
Section 1358.81, respectively.

(11) Standardized Medicare supplement benefit plan N shall include
only the following: the basic (core) benefit as defined in subdivision (b) of
Section 1358.81, plus 100 percent of the Medicare Part A deductible,
skilled nursing facility care, and medically necessary emergency care in a
foreign country, as defined in paragraphs (1), (3), and (6) of subdivision (c)
of Section 1358.81, respectively, with copayments in the following
amounts:

(A) The lesser of twenty dollars ($20) or the Medicare Part B
coinsurance or copayment for each covered health care provider office
visit, including visits to medical specialists.

(B) The lesser of fifty dollars ($50) or the Medicare Part B coinsurance
or copayment for each covered emergency room visit; however, this
copayment shall be waived if the enrollee or subscriber is admitted to
any hospital and the emergency visit is subsequently covered as a
Medicare Part A expense.

(f)(1)(A) An issuer may, with the prior approval of the director, offer
contracts with new or innovative benefits, in addition to the standard-
ized benefits provided in a contract that otherwise complies with the
applicable standards. The new or innovative benefits shall include only
benefits that are appropriate to Medicare supplement contracts, are new
or innovative, are not otherwise available, and are cost effective.
Approval of new or innovative benefits shall not adversely impact the
goal of Medicare supplement simplification.

(B) New or innovative benefits shall exclude an outpatient prescrip-
tion drug benefit. New or innovative benefits shall not be used to change
or reduce benefits, including a change of any cost-sharing, in any
standardized plan.

(C) Commencing July 1, 2020, the portion of the premium attributed
to the new or innovative benefits shall be identified as a separate line
item on the payment invoice or bill.

(2) In the interest of full and fair disclosure, and to ensure the
availability of necessary consumer information to current and potential
enrollees or subscribers, for purposes of implementing this paragraph, the
department shall collaborate with the Department of Insurance, consumer
group representatives, and issuers to develop and implement policies and
procedures, as necessary, including, but not limited to, all of the following:

(A) The development and dissemination of information and material
about any new or innovative benefits approved for sale.

(B) The revision of materials described in Sections 1358.15 and
1358.18 of this code, and Sections 10192.15 and 10192.18 of the
Insurance Code, as may be necessary.
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(C) The standardization of new or innovative benefits, as appropriate,
for purposes of allowing consumer comparison of benefits, out-of-pocket
costs, and premiums.

(3) On or before July 1, 2020, the director may issue guidance to issuers
regarding compliance with this section and that guidance shall not be
subject to the Administrative Procedure Act (Chapter 3.5 (commencing
with Section 11340) of Part 1 of Division 3 of Title 2 of the Government
Code). Any guidance issued pursuant to this subdivision shall be effective
only through December 31, 2022, or until the director adopts and effects
regulations pursuant to the Administrative Procedure Act, whichever
occurs first.

HISTORY: 2019 ch 157 § 1 (SB 784), effective July 30,
Added Stats 2009 ch 10 § 6 (AB 1543), effec- 2019; Stats 2019 ch 549 § 1 (SB 407), effective

tive July 2, 2009. Amended Stats 2010 ch 328 §  January 1, 2020.

118 (SB 1330), effective January 1, 2011; Stats

§ 1358.92. Mandatory standards applicable to policies or certificates
delivered or issued for delivery in this state to individuals newly
eligible for Medicare on or after January 1, 2020

The following standards are applicable to all Medicare supplement policies
or certificates delivered or issued for delivery in this state to individuals newly
eligible for Medicare on or after January 1, 2020. No policy or certificate that
provides coverage of the Medicare Part B deductible may be advertised,
solicited, delivered or issued for delivery in the state as a Medicare supplement
policy or certificate to individuals newly eligible for Medicare on or after
January 1, 2020. All policies must comply with the following benefit standards.
Benefit plan standards applicable to Medicare supplement policies and certifi-
cates issued to individuals eligible for Medicare before January 1, 2020,
remain subject to the requirements of Section 1358.91 or 1358.9, as applicable.

(a) The standards and requirements of Section 1358.91 shall apply to all

Medicare supplement policies or certificates delivered or issued for delivery

to individuals newly eligible for Medicare on or after January 1, 2020, with

the following exceptions:

(1) Standardized Medicare supplement benefit plan C is redesignated
as plan D and shall provide the benefits described in paragraph (3) of
subdivision (e) of Section 1358.91 but shall not provide coverage for 100
percent, or any portion, of the Medicare Part B deductible.

(2) Standardized Medicare supplement benefit plan F is redesignated
as plan G and shall provide the benefits described in paragraph (5) of
subdivision (e) of Section 1358.91, but shall not provide coverage for 100
percent, or any portion, of the Medicare Part B deductible.

(3) Standardized Medicare supplement benefit plans C, F, and high
deductible plan F may not be offered to individuals newly eligible for
Medicare on or after January 1, 2020.

(4) Standardized Medicare supplement benefit high deductible plan F is
redesignated as high deductible plan G and shall provide the benefits
described for standardized Medicare supplement benefit high deductible
plan F in paragraph (6) of subdivision (e) of Section 1358.91, but shall not
provide coverage for 100 percent, or any portion, of the Medicare Part B
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deductible. The Medicare Part B deductible paid by the beneficiary shall

be considered an out-of-pocket expense in meeting the annual deductible

under high deductible plan G.

(5) The reference to standardized Medicare supplement benefit plan C
or F in paragraph (2) of subdivision (a) of Section 1358.91 shall, for
purposes of this section, be deemed a reference to standardized Medicare
supplement benefit plan D or G, respectively.

(b) This section applies only to individuals who are newly eligible for
Medicare on or after January 1, 2020. For purposes of this section, “newly
eligible Medicare beneficiary” means an individual who satisfies either of the
following:

(1) The individual has attained 65 years of age on or after January 1,
2020.

(2) The individual is entitled to benefits under Medicare Part A pursu-
ant to Section 226(b) or 226A of the federal Social Security Act, or is
deemed eligible for benefits under Section 226(a) of the federal Social
Security Act, on or after January 1, 2020.

(¢) For purposes of subdivision (e) of Section 1358.12, in the case of an
individual newly eligible for Medicare on or after January 1, 2020, any
reference to standardized Medicare supplement benefit plan C, plan F, or
high deductible plan F shall be deemed to be a reference to standardized
Medicare supplement benefit plan D, plan G, or high deductible plan G,
respectively, that meet the requirements of subdivision (a).

(d) On or after January 1, 2020, the standardized Medicare supplement
benefit plans described in paragraph (4) of subdivision (a) may be offered to
any individual who was eligible for Medicare prior to January 1, 2020, in
addition to the standardized Medicare supplement benefit plans described in
subdivision (e) of Section 1358.91.

HISTORY: tive July 30, 2019. Amended Stats 2020 ch 370
Added Stats 2019 ch 157 § 2 (SB 784), effec- § 193 (SB 1371), effective January 1, 2021.

§ 1358.10. Medicare Select contracts

(a)(1) This section shall apply to Medicare Select contracts, as defined in
this section.

(2) Acontract shall not be advertised as a Medicare Select contract unless
it meets the requirements of this section.

(b) For the purposes of this section:

(1) “Complaint” means any dissatisfaction expressed by an individual
concerning a Medicare Select issuer or its network providers.

(2) “Grievance” means dissatisfaction expressed in writing by an indi-
vidual covered by a Medicare Select contract with the administration, claims
practices, or provision of services concerning a Medicare Select issuer or its
network providers.

(3) “Medicare Select issuer” means an issuer offering, or seeking to offer,
a Medicare Select contract.

(4) “Medicare Select contract” means a Medicare supplement contract
that contains restricted network provisions.

(5) “Network provider” means a provider of health care, or a group of
providers of health care, which has entered into a written agreement with
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the issuer to provide benefits covered under a Medicare Select contract.

“Provider network” means a grouping of network providers.

(6) “Restricted network provision” means any provision which conditions
the payment of benefits, in whole or in part, on the use of network providers.

(7) “Service area” means the geographic area approved by the director
within which an issuer is authorized to offer a Medicare Select contract.
(¢c) The director may authorize an issuer to offer a Medicare Select contract

pursuant to Section 4358 of the federal Omnibus Budget Reconciliation Act
(OBRA) of 1990 if the director finds that the issuer’s Medicare Select contracts
are in compliance with this chapter and if the director finds that the issuer has
satisfied all of the requirements of this section.

(d) A Medicare Select issuer shall not issue a Medicare Select contract in
this state until its plan of operation has been approved by the director.

(e) A Medicare Select issuer shall file a proposed plan of operation with the
director in a format prescribed by the director. The plan of operation shall
contain at least the following information:

(1) Evidence that all covered services that are subject to restricted
network provisions are available and accessible through network providers,
including a demonstration of all of the following:

(A) That services can be provided by network providers with reasonable
promptness with respect to geographic location, hours of operation, and
afterhour care. The hours of operation and availability of afterhour care
shall reflect usual practice in the local area. Geographic availability shall
reflect the usual travel times within the community.

(B) That the number of network providers in the service area is
sufficient, with respect to current and expected enrollees, as to either of
the following:

(1) To deliver adequately all services that are subject to a restricted
network provision.
(i1) To make appropriate referrals.

(C) There are written agreements with network providers describing
specific responsibilities.

(D) Emergency care is available 24 hours per day and seven days per
week.

(E) In the case of covered services that are subject to a restricted
network provision and are provided on a prepaid basis, that there are
written agreements with network providers prohibiting the providers
from billing or otherwise seeking reimbursement from or recourse against
any individual covered under a Medicare Select contract.

This subparagraph shall not apply to supplemental charges or coinsur-
ance amounts as stated in the Medicare Select contract.

(2) A statement or map providing a clear description of the service area.

(3) A description of the grievance procedure to be utilized.

(4) A description of the quality assurance program, including all of the
following:

(A) The formal organizational structure.

(B) The written criteria for selection, retention, and removal of network
providers.

(C) The procedures for evaluating quality of care provided by network
providers, and the process to initiate corrective action when warranted.
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(5) A list and description, by specialty, of the network providers.

(6) Copies of the written information proposed to be used by the issuer to
comply with subdivision (i).

(7) Any other information requested by the director.

(f)(1) A Medicare Select issuer shall file any proposed changes to the plan of

operation, except for changes to the list of network providers, with the

director prior to implementing the changes. Changes shall be considered
approved by the director after 30 days unless specifically disapproved.

(2) An updated list of network providers shall be filed with the director at
least quarterly.

(g) A Medicare Select contract shall not restrict payment for covered
services provided by nonnetwork providers if:

(1) The services are for symptoms requiring emergency care or are
immediately required for an unforeseen illness, injury, or condition.

(2) It is not reasonable to obtain services through a network provider.
(h) A Medicare Select contract shall provide payment for full coverage under

the contract for covered services that are not available through network
providers.

(i) A Medicare Select issuer shall make full and fair disclosure in writing of
the provisions, restrictions, and limitations of the Medicare Select contract to
each applicant. This disclosure shall include at least the following:

(1) An outline of coverage sufficient to permit the applicant to compare the
coverage and charges of the Medicare Select contract with both of the
following:

(A) Other Medicare supplement contracts offered by the issuer.
(B) Other Medicare Select contracts.

(2) A description, including address, telephone number, and hours of
operation, of the network providers, including primary care physicians,
specialty physicians, hospitals, and other providers.

(3) A description of the restricted network provisions, including payments
for coinsurance and deductibles when providers other than network provid-
ers are utilized. The description shall inform the applicant that expenses
incurred when using out-of-network providers are excluded from the out-of-
pocket annual limit in benefit plans K and L, unless the contract provides
otherwise.

(4) A description of coverage for emergency and urgently needed care and
other out-of-service area coverage.

(5) A description of limitations on referrals to restricted network provid-
ers and to other providers.

(6) A description of the enrollee’s rights to purchase any other Medicare
supplement contract otherwise offered by the issuer.

(7) A description of the Medicare Select issuer’s quality assurance pro-
gram and grievance procedure.

() Prior to the sale of a Medicare Select contract, a Medicare Select issuer
shall obtain from the applicant a signed and dated form stating that the
applicant has received the information provided pursuant to subdivision (i)
and that the applicant understands the restrictions of the Medicare Select
contract.

(k) A Medicare Select issuer shall have and use procedures for hearing
complaints and resolving written grievances from the enrollees. The proce-
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dures shall be aimed at mutual agreement for settlement and may include
arbitration procedures.

(1) The grievance procedure shall be described in the contract and in the
outline of coverage.

(2) At the time the contract is issued, the issuer shall provide detailed
information to the enrollee describing how a grievance may be registered
with the issuer.

(8) Grievances shall be considered in a timely manner and shall be
transmitted to appropriate decisionmakers who have authority to fully
investigate the issue and take corrective action.

(4) If a grievance is found to be valid, corrective action shall be taken
promptly.

(5) All concerned parties shall be notified about the results of a grievance.

(6) The issuer shall report no later than each March 31st to the director
regarding its grievance procedure. The report shall be in a format prescribed
by the director and shall contain the number of grievances filed in the past
year and a summary of the subject, nature, and resolution of those griev-
ances.

(I) At the time of initial purchase, a Medicare Select issuer shall make
available to each applicant for a Medicare Select contract the opportunity to
purchase any Medicare supplement contract otherwise offered by the issuer.

(m)(1) At the request of an enrollee under a Medicare Select contract, a
Medicare Select issuer shall make available to the enrollee the opportunity
to purchase a Medicare supplement contract offered by the issuer that has
comparable or lesser benefits and that does not contain a restricted network
provision, if a Medicare supplement contract of that nature is offered by the
issuer. The issuer shall make the contracts available without regard to the
health status of the enrollee and without requiring evidence of insurability
after the Medicare Select contract has been in force for six months.

(2) For the purposes of this subdivision, a Medicare supplement contract
will be considered to have comparable or lesser benefits unless it contains
one or more significant benefits not included in the Medicare Select contract
being replaced. For the purposes of this paragraph, a significant benefit
means coverage for the Medicare Part A deductible, coverage for at-home
recovery services, or coverage for Medicare Part B excess charges.

(n) Medicare Select contracts shall provide for continuation of coverage in
the event the secretary determines that Medicare Select contracts issued
pursuant to this section should be discontinued due to either the failure of the
Medicare Select program to be reauthorized under law or its substantial
amendment.

(1) Each Medicare Select issuer shall make available to each enrollee
covered by a Medicare Select contract the opportunity to purchase any
Medicare supplement contract offered by the issuer that has comparable or
lesser benefits and that does not contain a restricted provider network
provision, if a Medicare supplement contract of that nature is offered by the
issuer. The issuer shall make the contracts available without regard to the
health status of the enrollee and without requiring evidence of insurability
after the Medicare Select contract has been in force for six months.

(2) For the purposes of this subdivision, a Medicare supplement contract
will be considered to have comparable or lesser benefits unless it contains
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one or more significant benefits not included in the Medicare Select contract

being replaced. For the purposes of this paragraph, a significant benefit

means coverage for the Medicare Part A deductible, coverage for at-home
recovery services, or coverage for Medicare Part B excess charges.

(0) An issuer offering Medicare Select contracts shall comply with reason-
able requests for data made by state or federal agencies, including the United
States Department of Health and Human Services, for the purpose of evalu-
ating the Medicare Select program. An issuer shall not issue a Medicare Select
contract in this state until the contract has been approved by the director.

HISTORY:
Added Stats 2000 ch 706 § 2 (SB 764).
Amended Stats 2005 ch 206 § 6 (SB 375).

§ 1358.11. Discriminatory practices; Age; Time periods; Open enroll-
ment periods; Standardized Medicare supplement benefit plan offer-
ings
(a)(1) An issuer shall not deny or condition the offering or effectiveness of
any Medicare supplement contract available for sale in this state, nor
discriminate in the pricing of a contract because of the health status, claims
experience, receipt of health care, or medical condition of an applicant in the
case of an application for a contract that is submitted prior to or during the
six-month period beginning with the first day of the first month in which an
individual is both 65 years of age or older and is enrolled for benefits under
Medicare Part B. Each Medicare supplement contract currently available
from an issuer shall be made available to all applicants who qualify under
this subdivision and who are 65 years of age or older.
(2)(A) An issuer shall make available Medicare supplement benefit plans
A, B, C, and F, if currently available, to an applicant who qualifies under
this subdivision, who is 64 years of age or younger, and who does not have
end-stage renal disease. An issuer shall also make available to those
applicants Medicare supplement benefit plan K or L, if currently avail-
able, or Medicare supplement benefit plan M or N, if currently available.
The selection between Medicare supplement benefit plan K or L and the
selection between Medicare supplement benefit plan M or N shall be made
at the issuer’s discretion.

(B) For contracts sold or issued on or after January 1, 2020, to newly
eligible Medicare beneficiaries, as defined in subdivision (b) of Section
1358.92, an issuer shall make available Medicare supplement benefit
plans A, B, D, and G, if currently available, to applicants who qualify
under this subdivision who are 64 years of age or younger and who do not
have end-stage renal disease. An issuer shall also make available to those
applicants Medicare supplement benefit plan K or L, if currently avail-
able, or Medicare supplement benefit plan M or N, if currently available.
The selection between Medicare supplement benefit plan K or L and the
selection between Medicare supplement benefit plan M or N shall be made
at the issuer’s discretion.

(3) This section and Section 1358.12 do not prohibit an issuer in deter-
mining subscriber rates from treating applicants who are under 65 years of
age and are eligible for Medicare Part B as a separate risk classification.



145 ADDITIONAL REQUIREMENTS FOR MEDICARE § 1358.11

(b)(1) If an applicant qualifies under subdivision (a) and submits an appli-

cation during the time period referenced in subdivision (a) and, as of the date

of application, has had a continuous period of creditable coverage of at least
six months, the issuer shall not exclude benefits based on a preexisting
condition.

(2) If the applicant qualifies under subdivision (a) and submits an
application during the time period referenced in subdivision (a) and, as of the
date of application, has had a continuous period of creditable coverage that
is less than six months, the issuer shall reduce the period of any preexisting
condition exclusion by the aggregate of the period of creditable coverage
applicable to the applicant as of the enrollment date. The manner of the
reduction under this subdivision shall be as specified by the director.

(c) Except as provided in subdivision (b) and Section 1358.23, subdivision (a)
does not prevent the exclusion of benefits under a contract, during the first six
months, based on a preexisting condition for which the enrollee received
treatment or was otherwise diagnosed during the six months before the
coverage became effective.

(d) An individual enrolled in Medicare by reason of disability shall be
entitled to open enrollment described in this section for six months after the
date of their enrollment in Medicare Part B, or if notified retroactively of their
eligibility for Medicare, for six months following notice of eligibility. Sales
during the open enrollment period shall not be discouraged by any means,
including the altering of the commission structure.

(e)(1) An individual enrolled in Medicare Part B is entitled to open enroll-

ment described in this section for six months following:

(A) Receipt of a notice of termination or, if no notice is received, the
effective date of termination from any employer-sponsored health plan
including an employer-sponsored retiree health plan.

(B) Receipt of a notice of loss of eligibility due to the divorce or death of
a spouse or, if no notice is received, the effective date of loss of eligibility
due to the divorce or death of a spouse, from any employer-sponsored
health plan including an employer-sponsored retiree health plan.

(C) Termination of health care services for a military retiree or the
retiree’s Medicare eligible spouse or dependent as a result of a military
base closure or loss of access to health care services because the base no
longer offers services or because the individual relocates.

(2) For purposes of this subdivision, “employer-sponsored retiree health
plan” includes any coverage for medical expenses, including coverage under
the Consolidated Omnibus Budget Reconciliation Act of 1985 (COBRA) and
the California Continuation Benefits Replacement Act (Cal-COBRA), that is
directly or indirectly sponsored or established by an employer for employees
or retirees, their spouses, dependents, or other included covered persons.
(f) An individual enrolled in Medicare Part B is entitled to open enrollment

described in this section if the individual was covered under a policy, certifi-
cate, or contract providing Medicare supplement coverage but that coverage
terminated because the individual established residence at a location not
served by the issuer.

(g)(1) An individual whose coverage was terminated by a Medicare Advan-

tage plan shall be entitled to an additional 60-day open enrollment period to



§ 1358.11 KNOX-KEENE ACT 146

be added on to and run consecutively after any open enrollment period
authorized by federal law or regulation, for any and all Medicare supplement
coverage available on a guaranteed basis under state and federal law or
regulations for persons terminated by their Medicare Advantage plan.

(2) Health plans that terminate Medicare enrollees shall notify those

enrollees in the termination notice of the additional open enrollment period
authorized by this subdivision. Health plan notices shall inform enrollees of
the opportunity to secure advice and assistance from the HICAP in their
area, along with the toll-free telephone number for HICAP.
(h)(1) An individual shall be entitled to an annual open enrollment period
lasting 60 days or more, commencing with the individual’s birthday, during
which time that person may purchase any Medicare supplement coverage
that offers benefits equal to or lesser than those provided by the previous
coverage. During this open enrollment period, an issuer that falls under this
paragraph shall not deny or condition the issuance or effectiveness of
Medicare supplement coverage, nor discriminate in the pricing of coverage,
because of health status, claims experience, receipt of health care, or medical
condition of the individual if, at the time of the open enrollment period, the
individual is covered under another Medicare supplement policy, certificate,
or contract. An issuer that offers Medicare supplement contracts shall notify
an enrollee of their rights under this subdivision at least 30 and no more
than 60 days before the beginning of the open enrollment period, and on any
notice related to a benefit modification or premium adjustment.

(2) For purposes of this subdivision, the following provisions apply:

(A) A 1990 standardized Medicare supplement benefit plan A shall be
deemed to offer benefits equal to those provided by a 2010 standardized
Medicare supplement benefit plan A.

(B) A 1990 standardized Medicare supplement benefit plan B shall be
deemed to offer benefits equal to those provided by a 2010 standardized
Medicare supplement benefit plan B.

(C) A 1990 standardized Medicare supplement benefit plan C shall be
deemed to offer benefits equal to those provided by a 2010 standardized
Medicare supplement benefit plan C.

(D) A 1990 standardized Medicare supplement benefit plan D shall be
deemed to offer benefits equal to those provided by a 2010 standardized
Medicare supplement benefit plan D.

(E) A 1990 standardized Medicare supplement benefit plan E shall be
deemed to offer benefits equal to those provided by a 2010 standardized
Medicare benefit plan D.

(F)(1) A 1990 standardized Medicare supplement benefit plan F shall be

deemed to offer benefits equal to those provided by a 2010 standardized

Medicare benefit plan F.

(i1) A 1990 standardized Medicare supplement benefit high deductible

plan F shall be deemed to offer benefits equal to those provided by a

2010 standardized Medicare supplement benefit high deductible plan F.

(G) A 1990 standardized Medicare supplement benefit plan G shall be
deemed to offer benefits equal to those provided by a 2010 standardized
Medicare supplement benefit plan G.

(H) A 1990 standardized Medicare supplement benefit plan H shall be
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deemed to offer benefits equal to those provided by a 2010 standardized
Medicare supplement benefit plan D.

(I) A 1990 standardized Medicare supplement benefit plan I shall be
deemed to offer benefits equal to those provided by a 2010 standardized
Medicare supplement benefit plan G.

(J)(1) A 1990 standardized Medicare supplement benefit plan J shall be

deemed to offer benefits equal to those provided by a 2010 standardized

Medicare supplement benefit plan F.

(i1) A 1990 standardized Medicare supplement benefit high deductible

plan J shall be deemed to offer benefits equal to those provided by a 2010

standardized Medicare supplement benefit high deductible plan F.

(K) A 1990 standardized Medicare supplement benefit plan K shall be
deemed to offer benefits equal to those provided by a 2010 standardized
Medicare supplement benefit plan K.

(L) A 1990 standardized Medicare supplement benefit plan L shall be
deemed to offer benefits equal to those provided by a 2010 standardized
Medicare supplement benefit plan L.

(M) New or innovative benefits, as described in subdivision (f) of Section
1358.9 and subdivision (f) of Section 1358.91, shall not be included when
determining whether benefits are equal to or lesser than those provided by
the previous coverage.

(i) An individual enrolled in Medicare Part B is entitled to open enrollment
described in this section upon being notified that, because of an increase in the
individual’s income or assets, they meet one of the following requirements:

(1) They are no longer eligible for Medi-Cal benefits.
(2) They are only eligible for Medi-Cal benefits with a share of cost and
certifies at the time of application that they have not met the share of cost.

HISTORY: 2005 ch 206 § 7 (SB 375), effective January 1,

Added Stats 2000 ch 706 § 2 (SB 764). 2006; Stats 2009 ch 10 § 7 (AB 1543), effective
Amended Stats 2000 ch 707 § 1 (SB 1814), July 2, 2009; Stats 2011 ch 270 § 1 (AB 151),
effective September 27, 2000, operative Janu-  effective January 1, 2012; Stats 2019 ch 157 § 3
ary 1, 2001; Stats 2001 ch 159 § 125 (SB 662);  (SB 784), effective July 30, 2019; Stats 2019 ch
Stats 2002 ch 555 § 1 (SB 1531); Stats 2003 ch 549 § 2 (SB 407), effective January 1, 2020.
13 § 1 (SB 581), effective May 28, 2003; Stats

§ 1358.12. Guaranteed issue of contract; Eligible persons; Enrollment
in case of involuntary termination; Entitlement to benefit packages;
Notice of rights; Refund

(a)(1) With respect to the guaranteed issue of a Medicare supplement
contract, eligible persons are those individuals described in subdivision (b)
who seek to enroll under the contract during the period specified in
subdivision (¢), and who submit evidence of the date of termination or
disenrollment or enrollment in Medicare Part D with the application for a
Medicare supplement contract.

(2) With respect to eligible persons, an issuer shall not take any of the
following actions:

(A) Deny or condition the issuance or effectiveness of a Medicare
supplement contract described in subdivision (e) that is offered and is
available for issuance to new enrollees by the issuer.

(B) Discriminate in the pricing of that Medicare supplement contract
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because of health status, claims experience, receipt of health care, or

medical condition.

(C) Impose an exclusion of benefits based on a preexisting condition
under that Medicare supplement contract.

(b) An eligible person is an individual described in any of the following
paragraphs:

(1) The individual is enrolled under an employee welfare benefit plan that
provides health benefits that supplement the benefits under Medicare and
either of the following applies:

(A) The plan either terminates or ceases to provide all of those supple-
mental health benefits to the individual.

(B) The employer no longer provides the individual with insurance that
covers all of the payment for the 20-percent coinsurance.

(2) The individual is enrolled with a Medicare Advantage organization
under a Medicare Advantage plan under Medicare Part C, and any of the
following circumstances apply:

(A) The certification of the organization or plan has been terminated.

(B) The organization has terminated or otherwise discontinued provid-
ing the plan in the area in which the individual resides.

(C) The individual is no longer eligible to elect the plan because of a
change in the individual’s place of residence or other change in circum-
stances specified by the secretary. Those changes in circumstances shall
not include termination of the individual’s enrollment on the basis
described in Section 1851(g)(3)(B) of the federal Social Security Act where
the individual has not paid premiums on a timely basis or has engaged in
disruptive behavior as specified in standards under Section 1856 of the
federal Social Security Act, or the plan is terminated for all individuals
within a residence area.

(D) The Medicare Advantage plan in which the individual is enrolled
reduces any of its benefits or increases the amount of cost sharing or
discontinues for other than good cause relating to quality of care, its
relationship or contract under the plan with a provider who is currently
furnishing services to the individual. An individual shall be eligible under
this subparagraph for a Medicare supplement contract issued by the same
issuer through which the individual was enrolled at the time the reduc-
tion, increase, or discontinuance described above occurs or, commencing
January 1, 2007, for one issued by a subsidiary of the parent company of
that issuer or by a network that contracts with the parent company of that
issuer.

(i) The Medicare Advantage plan in which the individual is enrolled
reduces any of its benefits or increases the amount of cost sharing or
premium or discontinues for other than good cause relating to quality of
care, its relationship or contract under the plan with a provider who is
currently furnishing services to the individual. An individual shall be
eligible under this subparagraph for a Medicare supplement contract
issued by the same issuer through which the individual was enrolled at
the time the reduction, increase, or discontinuance described above
occurs or, commencing January 1, 2007, for one issued by a subsidiary of
the parent company of that issuer or by a network that contracts with
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the parent company of that issuer. If no Medicare supplement contract
is available to the individual from the same issuer, a subsidiary of the
parent company of the issuer, or a network that contracts with the
parent company of the issuer, the individual shall be eligible for a
Medicare supplement contract pursuant to paragraph (1) of subdivision
(e) issued by any issuer, if the Medicare Advantage plan in which the
individual is enrolled does any of the following:

(I) Increases the premium by 15 percent or more.

(IT) Increases physician, hospital, or drug copayments by 15 per-
cent or more.

(ITI) Reduces any benefits under the plan.

(IV) Discontinues, for other than good cause relating to quality of
care, its relationship or contract under the plan with a provider who
is currently furnishing services to the individual.

(i1) Enrollment in a Medicare supplement contract from an issuer
unaffiliated with the issuer of the Medicare Advantage plan in which the
individual is enrolled shall be permitted only during the annual election
period for a Medicare Advantage plan, except where the Medicare
Advantage plan has discontinued its relationship with a provider
currently furnishing services to the individual. Nothing in this section
shall be construed to authorize an individual to enroll in a group
Medicare supplement policy if the individual does not meet the eligibil-
ity requirements for the group.

(E) The individual demonstrates, in accordance with guidelines estab-

lished by the secretary, either of the following:

(i) The organization offering the plan substantially violated a mate-
rial provision of the organization’s contract under this article in relation
to the individual, including the failure to provide on a timely basis
medically necessary care for which benefits are available under the plan
or the failure to provide the covered care in accordance with applicable
quality standards.

(i1) The organization, or agent or other entity acting on the organiza-
tion’s behalf, materially misrepresented the plan’s provisions in mar-
keting the plan to the individual.

(F) The individual meets other exceptional conditions as the secretary

may provide.
(3) The individual is 65 years of age or older, is enrolled with a Program

of All-Inclusive Care for the Elderly (PACE) provider under Section 1894 of
the federal Social Security Act, and circumstances similar to those described
in paragraph (2) exist that would permit discontinuance of the individual’s
enrollment with the provider, if the individual were enrolled in a Medicare
Advantage plan.

(4) The individual meets both of the following conditions:

(A) The individual is enrolled with any of the following:

(i) An eligible organization under a contract under Section 1876 of the
federal Social Security Act (Medicare cost).

(i1) A similar organization operating under demonstration project
authority, effective for periods before April 1, 1999.

(i1i) An organization under an agreement under Section 1833(a)(1)
(A) of the federal Social Security Act (health care prepayment plan).
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(iv) An organization under a Medicare Select policy.

(B) The enrollment ceases under the same circumstances that would
permit discontinuance of an individual’s election of coverage under para-
graph (2) or (3).

(5) The individual is enrolled under a Medicare supplement contract, and
the enrollment ceases because of any of the following circumstances:

(A) The insolvency of the issuer or bankruptcy of the nonissuer organi-
zation, or other involuntary termination of coverage or enrollment under
the contract.

(B) The issuer of the contract substantially violated a material provi-
sion of the contract.

(C) The issuer, or an agent or other entity acting on the issuer’s behalf,
materially misrepresented the contract’s provisions in marketing the
contract to the individual.

(6) The individual meets both of the following conditions:

(A) The individual was enrolled under a Medicare supplement contract
and terminates enrollment and subsequently enrolls, for the first time,
with any Medicare Advantage organization under a Medicare Advantage
plan under Medicare Part C, any eligible organization under a contract
under Section 1876 of the federal Social Security Act (Medicare cost), any
similar organization operating under demonstration project authority, any
PACE provider under Section 1894 of the federal Social Security Act, or a
Medicare Select policy.

(B) The subsequent enrollment under subparagraph (A) is terminated
by the individual during any period within the first 12 months of the
subsequent enrollment (during which the enrollee is permitted to termi-
nate the subsequent enrollment under Section 1851(e) of the federal Social
Security Act).

(7) The individual upon first becoming eligible for benefits under Medi-
care Part A at 65 years of age, enrolls in a Medicare Advantage plan under
Medicare Part C or with a PACE provider under Section 1894 of the federal
Social Security Act, and disenrolls from the plan or program not later than
12 months after the effective date of enrollment.

(8) The individual while enrolled under a Medicare supplement contract

that covers outpatient prescription drugs enrolls in a Medicare Part D plan
during the initial enrollment period, terminates enrollment in the Medicare
supplement contract, and submits evidence of enrollment in Medicare Part
D along with the application for a contract described in paragraph (4) of
subdivision (e).
(c)(1) In the case of an individual described in paragraph (1) of subdivision
(b), the guaranteed issue period begins on the later of the following two dates
and ends on the date that is 63 days after the date the applicable coverage
terminated:

(A) The date the individual receives a notice of termination or cessation
of all supplemental health benefits or, if no notice is received, the date of
the notice denying a claim because of a termination or cessation of
benefits.

(B) The date that the applicable coverage terminates or ceases.

(2) In the case of an individual described in paragraphs (2), (3), (4), (6),
and (7) of subdivision (b) whose enrollment is terminated involuntarily, the
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guaranteed issue period begins on the date that the individual receives a
notice of termination and ends 63 days after the date the applicable coverage
is terminated.

(3) In the case of an individual described in subparagraph (A) of para-
graph (5) of subdivision (b), the guaranteed issue period begins on the earlier
of the following two dates and ends on the date that is 63 days after the date
the coverage is terminated:

(A) The date that the individual receives a notice of termination, a
notice of the issuer’s bankruptcy or insolvency, or other similar notice if
any.

(B) The date that the applicable coverage is terminated.

(4) In the case of an individual described in paragraph (2), (3), (6), or (7)
of, or in subparagraph (B) or (C) of paragraph (5) of, subdivision (b) who
disenrolls voluntarily, the guaranteed issue period begins on the date that is
60 days before the effective date of the disenrollment and ends on the date
that is 63 days after the effective date of the disenrollment.

(5) In the case of an individual described in paragraph (8) of subdivision
(b), the guaranteed issue period begins on the date the individual receives
notice pursuant to Section 1882(v)(2)(B) of the federal Social Security Act
from the Medicare supplement issuer during the 60-day period immediately
preceding the initial enrollment period for Medicare Part D and ends on the
date that is 63 days after the effective date of the individual’s coverage under
Medicare Part D.

(6) In the case of an individual described in subdivision (b) who is not

included in this subdivision, the guaranteed issue period begins on the
effective date of disenrollment and ends on the date that is 63 days after the
effective date of disenrollment.
(d)(1) In the case of an individual described in paragraph (6) of subdivision
(b), or deemed to be so described pursuant to this paragraph, whose
enrollment with an organization or provider described in subparagraph (A)
of paragraph (6) of subdivision (b) is involuntarily terminated within the
first 12 months of enrollment and who, without an intervening enrollment,
enrolls with another such organization or provider, the subsequent enroll-
ment shall be deemed to be an initial enrollment described in paragraph (6)
of subdivision (b).

(2) In the case of an individual described in paragraph (7) of subdivision
(b), or deemed to be so described pursuant to this paragraph, whose
enrollment with a plan or in a program described in paragraph (7) of
subdivision (b) is involuntarily terminated within the first 12 months of
enrollment and who, without an intervening enrollment, enrolls in another
such plan or program, the subsequent enrollment shall be deemed to be an
initial enrollment described in paragraph (7) of subdivision (b).

(3) For purposes of paragraphs (6) and (7) of subdivision (b), an enroll-
ment of an individual with an organization or provider described in sub-
paragraph (A) of paragraph (6) of subdivision (b), or with a plan or in a
program described in paragraph (7) of subdivision (b), shall not be deemed to
be an initial enrollment under this paragraph after the two-year period
beginning on the date on which the individual first enrolled with such an
organization, provider, plan, or program.
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(e)(1) Under paragraphs (1), (2), (3), (4), and (5) of subdivision (b), an eligible
individual is entitled to a Medicare supplement contract that has a benefit
package classified as Plan A, B, C, F (including a high deductible Plan F), K,
L, M, or N offered by any issuer.

(2)(A) Under paragraph (6) of subdivision (b), an eligible individual is

entitled to the same Medicare supplement contract in which he or she was

most recently enrolled, if available from the same issuer. If that contract
is not available, the eligible individual is entitled to a Medicare supple-

ment contract that has a benefit package classified as Plan A, B, C, F

(including a high deductible Plan F), K, L, M, or N offered by any issuer.

(B) On and after January 1, 2006, an eligible individual described in
this paragraph who was most recently enrolled in a Medicare supplement

contract with an outpatient prescription drug benefit, is entitled to a

Medicare supplement contract that is available from the same issuer but

without an outpatient prescription drug benefit or, at the election of the

individual, has a benefit package classified as a Plan A, B, C, F (including
high deductible Plan F), K, L, M, or N that is offered by any issuer.

(3) Under paragraph (7) of subdivision (b), an eligible individual is
entitled to any Medicare supplement contract offered by any issuer.

(4) Under paragraph (8) of subdivision (b), an eligible individual is

entitled to a Medicare supplement contract that has a benefit package
classified as Plan A, B, C, F (including a high deductible Plan F), K, L., M, or
N and that is offered and is available for issuance to a new enrollee by the
same issuer that issued the individual’s Medicare supplement contract with
outpatient prescription drug coverage.
(f)(1) At the time of an event described in subdivision (b) by which an
individual loses coverage or benefits due to the termination of a contract or
agreement, policy, or plan, the organization that terminates the contract or
agreement, the issuer terminating the policy or contract, or the administra-
tor of the plan being terminated, respectively, shall notify the individual of
his or her rights under this section and of the obligations of issuers of
Medicare supplement contracts under subdivision (a). The notice shall be
communicated contemporaneously with the notification of termination.

(2) At the time of an event described in subdivision (b) by which an
individual ceases enrollment under a contract or agreement, policy, or plan,
the organization that offers the contract or agreement, regardless of the
basis for the cessation of enrollment, the issuer offering the policy or
contract, or the administrator of the plan, respectively, shall notify the
individual of his or her rights under this section, and of the obligations of
issuers of Medicare supplement contracts under subdivision (a). The notice
shall be communicated within 10 working days of the date the issuer
received notification of disenrollment.

(g) An issuer shall refund any unearned premium that an enrollee or
subscriber paid in advance and shall terminate coverage upon the request of
an enrollee or subscriber.

HISTORY: 10 § 8 (AB 1543), effective July 2, 2009; Stats
Added Stats 2005 ch 206 § 9 (SB 375), effec- 2010 ch 328 § 117 (SB 1330), effective January
tive January 1, 2006. Amended Stats 2009 ch 1, 2011; Stats 2011 ch 270 § 2 (AB 151), effective
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January 1, 2012.

§ 1358.13. Compliance with federal statutes

(a) An issuer shall comply with Section 1882(c)(3) of the federal Social
Security Act (as enacted by Section 4081(b)(2)(C) of the federal Omnibus
Budget Reconciliation Act of 1987 (OBRA), Public Law 100-203) by doing all of
the following:

(1) Accepting a notice from a Medicare Administrative Contractor, for-
merly known as a fiscal intermediary or carrier, on dually assigned claims
submitted by participating physicians and suppliers as a claim for benefits
in place of any other claim form otherwise required and making a payment
determination on the basis of the information contained in that notice.

(2) Notifying the participating physician or supplier and the beneficiary of
the payment determination.

(3) Paying the participating physician or supplier directly.

(4) Furnishing, at the time of enrollment, each enrollee with a card listing
the contract name, number, and a central mailing address to which notices
respecting coverage from a Medicare Administrative Contractor may be
sent.

(5) Paying user fees established under Section 1395u(h)(3)(B) of Title 42 of
the United States Code, for claim notices that are transmitted electronically
or otherwise.

(6) Providing to the secretary, at least annually, a central mailing address
to which all claims may be sent by Medicare Administrative Contractors.
(b) Compliance with the requirements set forth in subdivision (a) shall be

certified on the Medicare supplement insurance experience reporting form
provided by the director.

HISTORY: Amended Stats 2009 ch 10 § 9 (AB 1543),
Added Stats 2000 ch 706 § 2 (SB 764). effective July 2, 2009.

§ 1358.14. Loss ratio standards; Refund or credit calculations; Pre-
paid or periodic charges and supporting documentation; Public hear-
ings

(a)(1)(A) With respect to loss ratio standards, a Medicare supplement
contract shall not be advertised, solicited, or issued for delivery unless the
contract can be expected, as estimated for the entire period for which
prepaid or periodic charges are computed to provide coverage, to return to
subscribers and enrollees in the form of aggregate benefits under the
contract, not including anticipated refunds or credits provided under the
contract, at least 75 percent of the aggregate amount of charges earned in
the case of group contracts, or at least 65 percent of the aggregate amount
of charges earned in the case of individual contracts, on the basis of
incurred claims or costs of health care services experience and earned
prepaid or periodic charges for that period and in accordance with
accepted actuarial principles and practices.

(B) Loss ratio standards shall be calculated on the basis of incurred
health care expenses where coverage is provided by a health care service
plan on a service rather than reimbursement basis, and earned prepaid or
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periodic charges shall be calculated for the period and in accordance with

accepted actuarial principles and practices. Incurred health care expenses

where coverage is provided by a health care service plan shall not include
any of the following:

(i) Home office and overhead costs.

(i) Advertising costs.

(iii) Commissions and other acquisition costs.

(iv) Taxes.

(v) Capital costs.

(vi) Administrative costs.

(vii) Claims processing costs.

(2) All filings of rates and rating schedules shall demonstrate that
expected claims in relation to prepaid or periodic charges comply with the
requirements of this section when combined with actual experience to date.
Filings of rate revisions shall also demonstrate that the anticipated loss
ratio over the entire future period for which the revised rates are computed
to provide coverage can be expected to meet the appropriate loss ratio
standards.

(3) For purposes of applying paragraph (1) of subdivision (a) and para-

graph (3) of subdivision (d) of Section 1358.15 only, contracts issued as a
result of solicitations of individuals through the mail or by mass media
advertising, including both print and broadcast advertising, shall be deemed
to be individual contracts.
(b)(1) With respect to refund or credit calculations, an issuer shall collect
and file with the director by May 31 of each year the data contained in the
applicable reporting form required by the director (NAIC Appendix A) for
each type of coverage in a standard Medicare supplement benefit plan.

(2) If on the basis of the experience as reported the benchmark ratio since
inception (ratio 1) exceeds the adjusted experience ratio since inception
(ratio 3), then a refund or credit calculation is required. The refund
calculation shall be done on a statewide basis for each type of contract
offered by the issuer. For purposes of the refund or credit calculation,
experience on contracts issued within the reporting year shall be excluded.

(3) For the purposes of this section, with respect to contracts advertised,
solicited, or issued for delivery prior to January 1, 2001, the issuer shall
make the refund or credit calculation separately for all individual contracts,
including all group contracts subject to an individual loss ratio standard
when issued, combined and all other group contracts combined for experi-
ence after January 1, 2001. The first report pursuant to paragraph (1) shall
be due by May 31, 2003.

(4) A refund or credit shall be made only when the benchmark loss ratio
exceeds the adjusted experience loss ratio and the amount to be refunded or
credited exceeds ten dollars ($10). The refund shall include interest from the
end of the calendar year to the date of the refund or credit at a rate specified
by the secretary, but in no event shall it be less than the average rate of
interest for 13-week Treasury notes. A refund or credit against prepaid or
periodic charges due shall be made by September 30 following the experience
year upon which the refund or credit is based.

(c) An issuer of Medicare supplement contracts shall file annually its
prepaid or periodic charges and supporting documentation including ratios of
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incurred losses to earned prepaid or periodic charges by contract duration for
approval by the director in accordance with the filing requirements and
procedures prescribed by the director. The supporting documentation shall
also demonstrate in accordance with actuarial standards of practice using
reasonable assumptions that the appropriate loss ratio standards can be
expected to be met over the entire period for which charges are computed. The
demonstration shall exclude active life reserves. An expected third-year loss
ratio that is greater than or equal to the applicable percentage shall be
demonstrated for contracts in force less than three years.

As soon as practicable, but prior to the effective date of enhancements in
Medicare benefits, every issuer of Medicare supplement contracts shall file
with the director, in accordance with applicable filing procedures, all of the
following:

(1)(A) Appropriate prepaid or periodic charge adjustments necessary to

produce loss ratios as anticipated for the current charge for the applicable

contracts. The supporting documents necessary to justify the adjustment
shall accompany the filing.

(B) An issuer shall make prepaid or periodic charge adjustments
necessary to produce an expected loss ratio under the contract to conform
to minimum loss ratio standards for Medicare supplement contracts and
that are expected to result in a loss ratio at least as great as that originally
anticipated in the rates used to produce current charges by the issuer for
the Medicare supplement contracts. No charge adjustment that would
modify the loss ratio experience under the contract other than the
adjustments described in this section shall be made with respect to a
contract at any time other than upon its renewal date or anniversary date.

(C) If an issuer fails to make prepaid or periodic charge adjustments
acceptable to the director, the director may order charge adjustments,
refunds, or credits deemed necessary to achieve the loss ratio required by
this section.

(2) Any appropriate contract amendments needed to accomplish the
Medicare supplement contract modifications necessary to eliminate benefit
duplications with Medicare. The contract amendments shall provide a clear
description of the Medicare supplement benefits provided by the contract.
(d)(1) The director may conduct a public hearing to gather information
concerning a request by an issuer for an increase in a rate for a contract form
issued before or after the effective date of January 1, 2001, if the experience
of the form for the previous reporting period is not in compliance with the
applicable loss ratio standard. The determination of compliance is made
without consideration of any refund or credit for the reporting period. Public
notice of the hearing shall be furnished in a manner deemed appropriate by
the director.

(2) The director may conduct a public hearing to gather information if the
experience of the form filed under paragraph (1) of subdivision (b) for the
previous reporting period is not in compliance with the applicable loss ratio
standard.

The determination of compliance is made without consideration of any
refund or credit for the reporting period. Public notice of the hearing shall be
furnished in a manner deemed appropriate by the director.
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HISTORY: Amended Stats 2005 ch 206 § 10 (SB 375),
Added Stats 2000 ch 706 § 2 (SB 764). effective January 1, 2006.

§ 1358.145. Calculation of loss ratios; Copies to department; Compli-
ance with standards

(a) The calculation of actual or expected loss ratios shall be pursuant to the
formula in subdivision (a) of Section 1358.14, and pursuant to definitions,
procedures, and other provisions as may be deemed by the director, with due
consideration of the circumstances of the particular issuer, to be fair, reason-
able, and consistent with the objectives of this chapter.

(b) Each issuer shall submit to the department a copy of the calculations for
the actual or expected loss ratio as required by Section 1358.14. The calcula-
tions shall include the following data: the actual loss ratio for the entire period
in which the contract has been in force, as well as for the immediate past three
years and for each year in which the contract has been in force, the scale of
prepaid or periodic charges for the loss ratio calculation period, a description
of all assumptions, the formula used to calculate gross prepaid or periodic
charges, the expected level of earned prepaid or periodic charges in the loss
ratio calculation period, and the expected level of incurred claims for reim-
bursement, including paid claims and incurred but not paid claims, in the loss
ratio calculation period. The calculations shall be accompanied by an actuarial
certification, consisting of a signed declaration of an actuary who is a member
in good standing of the American Academy of Actuaries in which the actuary
states that the assumptions used in calculating the expected loss ratio are
appropriate and reasonable, taking into account that the calculations are in
accordance with the provisions of subdivision (a) and the provisions referred to
therein. In addition, the director may require the issuer to submit actuarial
certification, as described above, by one or more unaffiliated actuaries accept-
able to the director.

(¢) Notwithstanding the calculations required by subdivision (b), contracts
shall be deemed to comply with the loss ratio standards if, and shall be deemed
not to comply with the loss standards unless: (1) for the most recent year, the
ratio of the incurred losses to earned prepaid charges for contracts that have
been in force for three years or more is greater than or equal to the applicable
percentages contained in this section; and (2) the expected losses in relation to
charges over the entire period for which the contract is rated comply with the
requirements of this section. An expected third-year loss ratio that is greater
than or equal to the applicable percentage shall be demonstrated for contracts
in force less than three years.

HISTORY:
Added Stats 2000 ch 706 § 2 (SB 764).

§ 1358.146. Format for reporting loss ratio experience

The following format shall be used for reporting loss ratio experience:

MEDICARE SUPPLEMENT
HEALTH CARE SERVICE PLAN
CONTRACT EXPERIENCE EXHIBIT
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For the year ended December 31, 20____ .
For the State of California.

Ofthe __ health care service plan.
Address (City, State, and Zip Code)____
Person Completing this Exhibit_

To be filed by June 30th following the filing under Section 1358.14 of the
Health and Safety Code

Costs for Health Care Services

Prepaid or Percentage

Periodic of Prepaid

Charges or Periodic
Classification Earned Amount Charges Earned

Experience on
Individual Plan
Contracts

1. Contracts issued
through 20 ____
Reporting State
Nationwide

2. Contracts issued
after 20

Reporting State
Nationwide

Experience on Group
Plan Contracts

1. Contracts issued
through 20 _____
Reporting State
Nationwide

2. Contracts issued
after 20

Reporting State
Nationwide

The undersigned officer hereby certifies that the company named above has
complied with the requirements contained in the federal Omnibus Budget
Reconciliation Act of 1987, Section 4081.

Signature
Title and name (please type)
INSTRUCTIONS FOR COMPLETING MEDICARE SUPPLEMENT
HEALTH CARE SERVICE PLAN CONTRACT EXPERIENCE EXHIBIT

1. Experience on plan contracts issued more than three years prior to the
reporting year should be shown separately as indicated on the form. For
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example, for the reporting year ended 12/31/88 (filed on June 30, 1989),
experience on plan contracts issued in 1985 and prior should be shown
separately from that of plan contracts issued in 1986 and later. For group
coverage, the year of issue should be based on when the contract was issued if
available; otherwise use the master plan contract year of issue.

2. Allocation of reserves on a state-by-state basis should be on sound actuarial
principles and be consistent from year to year.

3. Membership or plan contract fees, if any, constitute, and should be included
with, prepaid or periodic charges earned. Earned prepaid or periodic charges
may be shown on an annual basis net of loadings for nonannual modes.

4. Mass marketing group coverage subject to individual loss ratio standards
should be included with individual plan contracts.

5. Any dividends paid to subscribers should be included with costs for health
care.

6. Neither costs for health care services nor earned prepaid or periodic charges
should be adjusted for changes in plan contract (additional) reserves.

DEFINITIONS
For purposes of this form:

1. “Costs for health care services” means payment for health care services plus
the increase in claim reserves. Claim reserves include only those unpaid
liabilities for claims that have already been incurred. Costs for health care
services in this exhibit do not include plan contract additional reserves.

HISTORY:
Added Stats 2000 ch 706 § 2 (SB 764).

§ 1358.15. Approval of contract by director as prerequisite to adver-
tising or issuance; Requirements; Filing of certain changes; Time
periods

(a) An issuer shall not advertise, solicit, or issue for delivery a Medicare
supplement contract to a resident of this state unless the contract has been
filed with and approved by the director in accordance with filing requirements
and procedures prescribed by the director. Until January 1, 2001, or 90 days
after approval of Medicare supplement contracts submitted for approval
pursuant to this section, whichever is later, issuers may continue to offer and
market previously approved Medicare supplement contracts.

(b) An issuer shall file any riders or amendments to contract forms to delete
outpatient prescription drug benefits, as required by the Medicare Prescription
Drug, Improvement, and Modernization Act of 2003 (P.L. 108-173), only in the
state where the contract was issued.

(c) An issuer shall not use or change prepaid or periodic charges for a
Medicare supplement contract unless the charges and supporting documenta-
tion have been filed with and approved by the director in accordance with the
filing requirements and procedures prescribed by the director.

(d)(1) Except as provided in paragraph (2), an issuer shall not file for
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approval more than one contract of each type for each standard Medicare
supplement benefit plan.

(2) An issuer may offer, with the approval of the director, up to four
additional contracts of the same type for the same standard Medicare
supplement benefit plan, one for each of the following cases:

(A) The inclusion of new or innovative benefits.

(B) The addition of either direct response or agent marketing methods.

(C) The addition of either guaranteed issue or underwritten coverage.

(D) The offering of coverage to individuals eligible for Medicare by
reason of disability.

(3) For the purposes of this section, a “type” means an individual contract,

a group contract, an individual Medicare Select contract, or a group
Medicare Select contract.
(e)(1) Except as provided in subdivision (a), an issuer shall continue to make
available for purchase any contract issued after January 1, 2001, that has
been approved by the director. A contract shall not be considered to be
available for purchase unless the issuer has actively offered it for sale in the
previous 12 months.

(A) An issuer may discontinue the availability of a contract if the issuer
provides to the director in writing its decision at least 30 days prior to
discontinuing the availability of the form of the contract. After receipt of
the notice by the director, the issuer shall no longer offer for sale the
contract in this state.

(B) An issuer that discontinues the availability of a contract pursuant
to subparagraph (A) shall not file for approval a new contract of the same
type for the same standard Medicare supplement benefit plan as the
discontinued contract for a period of five years after the issuer provides
notice to the director of the discontinuance. The period of discontinuance
may be reduced if the director determines that a shorter period is
appropriate.

(2) The sale or other transfer of Medicare supplement business to another
issuer shall be considered a discontinuance for the purposes of this section.

(3) A change in the rating structure or methodology shall be considered a
discontinuance under paragraph (1) unless the issuer complies with the
following requirements:
(A) The issuer provides an actuarial memorandum, in a form and
manner prescribed by the director, describing the manner in which the
revised rating methodology and resultant rates differ from the existing
rating methodology and existing rates.
(B) The issuer does not subsequently put into effect a change of rates or
rating factors that would cause the percentage differential between the
discontinued and subsequent rates as described in the actuarial memo-
randum to change. The director may approve a change to the differential
that is in the public interest.
(f)(1) Except as provided in paragraph (2), the experience of all contracts of
the same type in a standard Medicare supplement benefit plan shall be
combined for purposes of the refund or credit calculation prescribed in
Section 1358.14.

(2) Contracts assumed under an assumption reinsurance agreement shall
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not be combined with the experience of other contracts for purposes of the

refund or credit calculation.

(g) A Medicare supplement contract shall be deemed not to be fair, just, or
consistent with the objectives of this chapter at all times, and shall not be
advertised, solicited, or issued for delivery at any time, except during that
period of time, if any, beginning with the date of receipt by the plan of
notification by the director that the provisions of the contract are deemed to be
fair, just, and consistent with the objectives of this chapter, and ending with
the earlier to occur of the events indicated in subdivision (h).

(h) The period of time indicated in subdivision (g) shall terminate at the
earlier to occur of (1) receipt by the plan of written revocation by the director
of the immediate past notification referred to in subdivision (g) specifying the
basis for the revocation, (2) the last day of the prepaid or periodic charge
calculation period, that in no event may exceed one year, or (3) June 30, of the
next succeeding calendar year.

(1) An issuer shall secure the director’s review of a contract subject to this
article by submitting, not less than 30 days prior to any proposed advertising
or other use of the contract not already protected by a currently effective notice
under subdivision (g), the following for the director’s review:

(1) A copy of the contract.

(2) A copy of the disclosure form.

(3) Arepresentation that the contract complies with the provisions of this
chapter and the rules adopted thereunder.

(4) A completed copy of the “Medicare Supplement Health Care Service
Plan Contract Experience Exhibit” set forth in Section 1358.145.

(5) A copy of the calculations for the actual or expected loss ratio.

(6) Supporting data used in calculating the actual or expected loss ratio as
indicated in Section 1358.14.

(7) An actuarial certification, as specified in Section 1358.14, of the loss
ratio computations.

(8) If required by the director, actuarial certification, as specified in
Section 1358.14, of the loss ratio computations by one or more unaffiliated
actuaries acceptable to the director.

(9) An undertaking by the issuer to notify the subscribers in writing
within 60 days of decertification, if the contract is identified as a certified
contract at the time of sale and later decertified.

(10) Asigned statement of the president of the issuer or other officer of the
issuer designated by that person attesting that the information submitted
for review is accurate and complete and does not misrepresent any material
fact.

() An issuer that submits information pursuant to subdivision (i) shall
provide any additional information as may be requested by the director to
enable the director to conclude that the contract complies with the provisions
of this chapter and rules adopted thereunder.

(k) For the purposes of this section, the term “decertified,” as applied to a
contract, means that the director by written notice has found that the contract
no longer complies with the provisions of this chapter and the rules adopted
thereunder and has revoked the prior authorization to display on the contract
the emblem indicating certification.
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(1) Benefits designed to cover cost-sharing amounts under Medicare will be
changed automatically to coincide with any changes in the applicable Medicare
deductible amount and copayment percentage factors and the amount of
prepaid charges may be modified, as indicated in paragraph (6) of subdivision
(a) of Section 1300.67.4 of Title 28 of the California Code of Regulations, to
correspond with those changes.

HISTORY: Amended Stats 2005 ch 206 § 11 (SB 375),
Added Stats 2000 ch 706 § 2 (SB 764). effective January 1, 2006.

§ 1358.16. Compensation for solicitors and sales representatives

(a) An issuer or other entity may provide a commission or other compensa-
tion to a solicitor or other representative for the sale of a Medicare supplement
contract only if the first year commission or other first year compensation is no
more than 200 percent of the commission or other compensation paid for
selling or servicing the contract in the second year or period.

(b) The commission or other compensation provided in subsequent renewal
years shall be the same as that provided in the second year or period and shall
be provided for no fewer than five renewal years.

(c) No issuer shall provide compensation to a solicitor or solicitor firm, and
no solicitor or solicitor firm shall receive compensation, greater than the
renewal compensation payable by the replacing issuer on renewal contracts if
an existing contract is replaced.

(d) For purposes of this section, “commission” or “compensation” includes
pecuniary or nonpecuniary remuneration of any kind relating to the sale or
renewal of the contract, including, but not limited to, bonuses, gifts, prizes,
awards, and finders’ fees.

HISTORY: Amended Stats 2005 ch 206 § 12 (SB 375),
Added Stats 2000 ch 706 § 2 (SB 764). effective January 1, 2006.

§ 1358.17. Renewal or continuation provision; Amendments to con-
tract; Contract limitations; Notice of right to return; Guide to health
insurance; Notice of changes; Outline of coverage; Disclosure pages;
Required notices

(a)(1) Medicare supplement contracts shall include a renewal or continua-
tion provision. The language or specifications of the provision shall be
consistent with subdivision (a) of Section 1365 and the rules adopted
thereunder. The provision shall be appropriately captioned and shall appear
on the first page of the contract, and shall include any reservation by the
issuer of the right to change prepaid or periodic charges and any automatic
renewal increases based on the enrollee’s age.

(2) The contract shall contain the provisions required to be set forth by
Section 1300.67.4 of Title 28 of the California Code of Regulations.
(b)(1) Except for contract amendments by which the issuer effectuates a
request made in writing by the enrollee, exercises a specifically reserved
right under a Medicare supplement contract, or is required to reduce or
eliminate benefits to avoid duplication of Medicare benefits, all amendments
to a Medicare supplement contract after the date of issue or upon reinstate-
ment or renewal that reduce or eliminate benefits or coverage in the contract
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shall require a signed acceptance by the subscriber. After the date of contract
issue, any amendment that increases benefits or coverage with a concomi-
tant increase in prepaid or periodic charges during the contract term shall be
agreed to in writing signed by the subscriber, unless the benefits are
required by the minimum standards for Medicare supplement contracts, or
if the increased benefits or coverage is required by law. If a separate
additional charge is made for benefits provided in connection with contract
amendments, the charge shall be set forth in the contract.

(2) An issuer shall not in any way reduce or eliminate any benefit or
coverage under a Medicare supplement contract at any time after the date of
entering the contract, including dates of reinstatement or renewal, unless
and until the change is voluntarily agreed to in writing signed by the
subscriber or enrollee, or is required to reduce or eliminate benefits to avoid
duplication of Medicare benefits. The issuer shall not increase benefits or
coverage with a concomitant increase in prepaid or periodic charges during
the term of the contract unless and until the change is voluntarily agreed to
in writing signed by the subscriber or enrollee or unless the increased
benefits or coverage is required by law or regulation.

(c) Medicare supplement contracts shall not provide for the payment of
benefits based on standards described as “usual and customary,” “reasonable
and customary,” or words of similar import.

(d) If a Medicare supplement contract contains any limitations with respect
to preexisting conditions, those limitations shall appear as a separate para-
graph of the contract and be labeled as “Preexisting Condition Limitations.”

(e)(1) Medicare supplement contracts shall have a notice prominently
printed in no less than 10-point uppercase type, on the cover page of the
contract or attached thereto stating that the applicant shall have the right
to return the contract within 30 days of its receipt via regular mail, and to
have any charges refunded in a timely manner if, after examination of the
contract, the covered person is not satisfied for any reason. The return shall
void the contract from the beginning, and the parties shall be in the same
position as if no contract had been issued.

(2) For purposes of this section, a timely manner shall be no later than 30
days after the issuer receives the returned contract.

(3) If the issuer fails to refund all prepaid or periodic charges paid in a
timely manner, then the applicant shall receive interest on the paid charges
at the legal rate of interest on judgments as provided in Section 685.010 of
the Code of Civil Procedure. The interest shall be paid from the date the
issuer received the returned contract.

(f)(1) Issuers of health care service plan contracts that provide hospital or

medical expense coverage on an expense incurred or indemnity basis to

persons eligible for Medicare shall provide to those applicants a guide to
health insurance for people with Medicare in the form developed jointly by
the National Association of Insurance Commissioners and the Centers for

Medicare and Medicaid Services and in a type size no smaller than 12-point

type. Delivery of the guide shall be made whether or not the contracts are

advertised, solicited, or issued for delivery as Medicare supplement con-
tracts as defined in this article. Except in the case of direct response issuers,
delivery of the guide shall be made to the applicant at the time of
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application, and acknowledgment of receipt of the guide shall be obtained by

the issuer. Direct response issuers shall deliver the guide to the applicant

upon request, but not later than at the time the contract is delivered.

(2) For the purposes of this section, “form” means the language, format,
type size, type proportional spacing, bold character, and line spacing.

(g) As soon as practicable, but no later than 30 days prior to the annual
effective date of any Medicare benefit changes, an issuer shall notify its
enrollees and subscribers of modifications it has made to Medicare supplement
contracts in a format acceptable to the director. The notice shall include both
of the following:

(1) Adescription of revisions to the Medicare Program and a description of
each modification made to the coverage provided under the Medicare
supplement contract.

(2) Inform each enrollee as to when any adjustment in prepaid or periodic
charges is to be made due to changes in Medicare.

(h) The notice of benefit modifications and any adjustments of prepaid or
periodic charges shall be in outline form and in clear and simple terms so as to
facilitate comprehension.

(i) The notices shall not contain or be accompanied by any solicitation.
(G)(1) Issuers shall provide an outline of coverage to all applicants at the
time application is presented to the prospective applicant and, except for
direct response policies, shall obtain an acknowledgment of receipt of the
outline from the applicant. If an outline of coverage is provided at the time
of application and the Medicare supplement contract is issued on a basis
which would require revision of the outline, a substitute outline of coverage
properly describing the contract shall accompany the contract when it is
delivered and contain the following statement, in no less than 12-point type,
immediately above the company name:

“NOTICE: Read this outline of coverage carefully. It is not identical to the
outline of coverage provided upon application and the coverage originally
applied for has not been issued.”

(2) The outline of coverage provided to applicants pursuant to this section
consists of four parts: a cover page, information about prepaid or periodic
charges, disclosure pages, and charts displaying the features of each benefit
plan offered by the issuer. The outline of coverage shall be in the language
and format prescribed below in no less than 12-point type. All Medicare
supplement plans authorized by federal law shall be shown on the cover
page, and the plans that are offered by the issuer shall be prominently
identified. Information about prepaid or periodic charges for plans that are
offered shall be shown on the cover page or immediately following the cover
page and shall be prominently displayed. The charge and mode shall be
stated for all plans that are offered to the prospective applicant. All possible
charges for the prospective applicant shall be illustrated.

(3)(A) The following shall only apply to contracts sold for effective dates

prior to June 1, 2010:

(i) The outline of coverage shall include the items, and in the same
order, specified in the chart set forth in Section 17 of the Model
Regulation to implement the NAIC Medicare Supplement Insurance
Minimum Standards Model Act, as adopted by the National Association
of Insurance Commissioners in 2004.



§ 1358.17 KNOX-KEENE ACT 164

(i) The cover page shall contain the 14-plan (A-L) charts. The plans
offered by the issuer shall be clearly identified. Innovative benefits shall
be explained in a manner approved by the director.

(B) The following shall only apply to policies sold for effective dates on

or after June 1, 2010:

(i) The outline of coverage shall include the items, and in the same
order specified in the chart set forth in Section 17 of the Model
Regulation to implement the NAIC Medicare Supplement Insurance
Minimum Standards Model Act, as adopted by the National Association
of Insurance Commissioners in 2008.

(i1) The cover page shall contain all Medicare supplement benefit plan
charts A to D, inclusive, F, high deductible F, G, and K to N, inclusive.
The plans offered by the issuer shall be clearly identified. Innovative
benefits shall be explained in a manner approved by the director.

The text shall read: “Medicare supplement contracts can be sold in
only standard plans. This chart shows the benefits included in each
plan. Every insurance company must offer Plan A. Some plans may not
be available. Plans E, H, I, and J are no longer available for sale. [This
sentence shall not appear after June 1, 2011.]”

(4) The disclosure pages shall be in the language and format described
below in no less than 12-point type.

INFORMATION ABOUT PREPAID OR PERIODIC CHARGES

[Insert plan’s name] can only raise your charges if it raises the charge for
all contracts like yours in this state. [If the charge is based on the increasing
age of the enrollee, include information specifying when charges will
change.]

DISCLOSURES

Use this outline to compare benefits and charges among policies.

[The following additional language shall be included under “DISCLO-
SURES?” for contracts with effective dates on or after June 1, 2010, but shall
not appear after June 1, 2011.]

This outline shows benefits and premiums of policies sold for effective
dates on or after June 1, 2010. Policies sold for effective dates prior to June
1, 2010, have different benefits and premiums. Plans E, H, I, and J are no
longer available for sale.

READ YOUR POLICY VERY CAREFULLY

This is only an outline describing the most important features of your
Medicare supplement plan contract. This is not the plan contract and only
the actual contract provisions will control. You must read the contract itself
to understand all of the rights and duties of both you and [insert the health
care service plan’s name].

RIGHT TO RETURN POLICY

If you find that you are not satisfied with your contract, you may return it
to [insert plan’s address]. If you send the contract back to us within 30 days
after you receive it, we will treat the contract as if it had never been issued
and return all of your payments.

POLICY REPLACEMENT

If you are replacing other health coverage, do NOT cancel it until you have
actually received your new contract and are sure you want to keep it.
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NOTICE

This contract may not fully cover all of your medical costs. Neither [insert
the health care service plan’s name] nor its agents are connected with
Medicare.

This outline of coverage does not give all the details of Medicare coverage.
Contact your local social security office or consult “The Medicare Handbook”
for further details and limitations applicable to Medicare.

COMPLETE ANSWERS ARE VERY IMPORTANT

When you fill out the application for the new contract, be sure to answer
truthfully and completely all questions about your medical and health
history. The company may cancel your contract and refuse to pay any claims
if you leave out or falsify important medical information. [If the contract is
guaranteed issue, this paragraph need not appear.] Review the application
carefully before you sign it. Be certain that all information has been properly
recorded. [The charts displaying the features of each benefit plan offered by
the issuer shall use the uniform format and language shown in the charts set
forth in Section 17 of the Model Regulation to Implement the NAIC Medicare
Supplement Insurance Minimum Standards Model Act, as most recently
adopted by the National Association of Insurance Commissioners. No more
than four benefit plans may be shown on one chart. For purposes of
illustration, charts for each benefit plan are set forth below. An issuer may
use additional benefit plan designations on these charts.]

[Include an explanation of any innovative benefits on the cover page and
in the chart, in a manner approved by the director.]

(k) Notwithstanding Section 1300.63.2 of Title 28 of the California Code of
Regulations, no issuer shall combine the evidence of coverage and disclosure
form into a single document relating to a contract that supplements Medicare,
or is advertised or represented as a supplement to Medicare, with hospital or
medical coverage.

() The director may adopt regulations to implement this article, including,
but not limited to, regulations that specify the required information to be
contained in the outline of coverage provided to applicants pursuant to this
section, including the format of tables, charts, and other information.

(m)(1) Any health care service plan contract, other than a Medicare supple-
ment contract, a contract issued pursuant to a contract under Section 1876
of the federal Social Security Act (42 U.S.C. Sec. 1395 et seq.), a disability
income policy, or any other contract identified in subdivision (b) of Section
1358.3, issued for delivery in this state to persons eligible for Medicare, shall
notify enrollees under the contract that the contract is not a Medicare
supplement contract. The notice shall either be printed or attached to the
first page of the outline of coverage delivered to enrollees under the contract,
or if no outline of coverage is delivered, to the first page of the contract
delivered to enrollees. The notice shall be in no less than 12-point type and
shall contain the following language:

“THIS CONTRACT IS NOT A MEDICARE SUPPLEMENT. If you are
eligible for Medicare, review the Guide to Health Insurance for People with
Medicare available from the company.”

(2) Applications provided to persons eligible for Medicare for the health
insurance contracts described in paragraph (1) shall disclose the extent to
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which the contract duplicates Medicare in a manner required by the director.

The disclosure statement shall be provided as a part of, or together with, the

application for the contract.

(n) A Medicare supplement contract that does not cover custodial care shall,
on the cover page of the outline of coverages, contain the following statement
in uppercase type: “T'HIS POLICY DOES NOT COVER CUSTODIAL CARE
IN A SKILLED NURSING CARE FACILITY.”

(0) An issuer shall comply with all notice requirements of the Medicare
Prescription Drug, Improvement, and Modernization Act of 2003 (P.L. 108-
173).

HISTORY: 2009 ch 10 § 10 (AB 1543), effective July 2,
Added Stats 2000 ch 706 § 2 (SB 764). 2009.
Amended Stats 2005 ch 206 § 13 (SB 375); Stats

§ 1358.18. Application form; Copy to applicant; Notice as to replace-
ment of coverage; Buyer’s guide; Group contracts; Health information
from applicant who is guaranteed coverage

In the interest of full and fair disclosure, and to ensure the availability of
necessary consumer information to potential subscribers or enrollees not
possessing a special knowledge of Medicare, health care service plans, or
Medicare supplement contracts, an issuer shall comply with the following
provisions:

(a) Application forms shall include the following questions designed to
elicit information as to whether, as of the date of the application, the
applicant currently has Medicare supplement, Medicare Advantage, Medi-
Cal coverage, or another health insurance policy or certificate or plan
contract in force or whether a Medicare supplement contract is intended to
replace any other disability policy or certificate, or plan contract, presently
in force. A supplementary application or other form to be signed by the
applicant and solicitor containing those questions and statements may be
used.

“(Statements)

(1) You do not need more than one Medicare supplement policy or contract.

(2) If you purchase this contract, you may want to evaluate your existing
health coverage and decide if you need multiple coverages.

(3) You may be eligible for benefits under Medi-Cal or Medicaid and may not
need a Medicare supplement contract.

(4) If, after purchasing this contract, you become eligible for Medi-Cal, the
benefits and premiums under your Medicare supplement contract can be
suspended, if requested, during your entitlement to benefits under Medi-Cal or
Medicaid for 24 months. You must request this suspension within 90 days of
becoming eligible for Medi-Cal or Medicaid. If you are no longer entitled to
Medi-Cal or Medicaid, your suspended Medicare supplement contract or, if
that is no longer available, a substantially equivalent contract, will be
reinstituted if requested within 90 days of losing Medi-Cal or Medicaid
eligibility. If the Medicare supplement contract provided coverage for outpa-
tient prescription drugs and you enrolled in Medicare Part D while your
contract was suspended, the reinstituted contract will not have outpatient
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prescription drug coverage, but will otherwise be substantially equivalent to
your coverage before the date of the suspension.

(5) If you are eligible for, and have enrolled in, a Medicare supplement
contract by reason of disability and you later become covered by an employer
or union-based group health plan, the benefits and premiums under your
Medicare supplement contract can be suspended, if requested, while you are
covered under the employer or union-based group health plan. If you suspend
your Medicare supplement contract under these circumstances and later lose
your employer or union-based group health plan, your suspended Medicare
supplement contract or, if that is no longer available, a substantially equiva-
lent contract, will be reinstituted if requested within 90 days of losing your
employer or union-based group health plan. If the Medicare supplement
contract provided coverage for outpatient prescription drugs and you enrolled
in Medicare Part D while your contract was suspended, the reinstituted
contract will not have outpatient prescription drug coverage, but will other-
wise be substantially equivalent to your coverage before the date of the
suspension.

(6) Counseling services are available in this state to provide advice concern-
ing your purchase of Medicare supplement coverage and concerning medical
assistance through the Medi-Cal or Medicaid Program, including benefits as a
qualified Medicare beneficiary (QMB) and a specified low-income Medicare
beneficiary (SLMB). Information regarding counseling services may be ob-
tained from the California Department of Aging.

(Questions)

If you lost or are losing other health insurance coverage and received a notice
from your prior insurer saying you were eligible for guaranteed issue of a
Medicare supplement insurance contract or that you had certain rights to buy
such a contract, you may be guaranteed acceptance in one or more of our
Medicare supplement plans. Please include a copy of the notice from your prior
insurer with your application. PLEASE ANSWER ALL QUESTIONS.

[Please mark Yes or No below with an “X.” ]

To the best of your knowledge,

(1) (a) Did you turn 65 years of age in the last 6 months?

Yes No
(b) Did you enroll in Medicare Part B in the last 6 months?
Yes No

(c) If yes, what is the effective date?

(2) Are you covered for medical assistance through California’s Medi-Cal
program?

NOTE TO APPLICANT: If you have a share of cost under the Medi-Cal
program, please answer NO to this question.

Yes No

If yes,

(a) Will Medi-Cal pay your premiums for this Medicare supplement contract?
Yes No

(b) Do you receive benefits from Medi-Cal OTHER THAN payments toward
your Medicare Part B premium?
Yes No
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(3) (a) If you had coverage from any Medicare plan other than original
Medicare within the past 63 days (for example, a Medicare Advantage plan or
a Medicare HMO or PPO), fill in your start and end dates below. If you are still
covered under this plan, leave “END” blank.

START / /. END /]

(b) If you are still covered under the Medicare plan, do you intend to replace
your current coverage with this new Medicare supplement contract?

Yes No
(c) Was this your first time in this type of Medicare plan?
Yes No

(d) Did you drop a Medicare supplement contract to enroll in the Medicare
plan?
Yes No
(4) (a) Do you have another Medicare supplement policy or certificate or
contract in force?
Yes No
(b) If so, with what company, and what plan do you have? [optional for Direct
Mailers]

Yes No
(c) If so, do you intend to replace your current Medicare supplement policy or
certificate or contract with this contract?
Yes No
(5) Have you had coverage under any other health insurance within the past
63 days? (For example, an employer, union, or individual plan)
Yes No
(a) If so, with what companies and what kind of policy?

(b) What are your dates of coverage under the other policy?
START [/ END /]
(If you are still covered under the other policy, leave “END” blank).”

(b) Solicitors shall list any other health insurance policies or plan con-
tracts they have sold to the applicant as follows:

(1) List policies and contracts sold that are still in force.
(2) List policies and contracts sold in the past five years that are no
longer in force.

(c) Anissuer issuing Medicare supplement contracts without a solicitor or
solicitor firm (a direct response issuer) shall return to the applicant, upon
delivery of the contract, a copy of the application or supplemental forms,
signed by the applicant and acknowledged by the issuer.

(d) Upon determining that a sale will involve replacement of Medicare
supplement coverage, an issuer, other than a direct response issuer, or its
agent, shall furnish the applicant, prior to issuance for delivery of the
Medicare supplement contract, a notice regarding replacement of Medicare
supplement coverage. One copy of the notice signed by the applicant and the
agent, except where the coverage is sold without an agent, shall be provided
to the applicant and an additional signed copy shall be retained by the
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issuer. A direct response issuer shall deliver to the applicant at the time of
the issuance of the contract the notice regarding replacement of Medicare
supplement coverage.

(e)